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DISCRETIONARY PAYMENTS SECTION (DPS)

DPS work (act of grace and waiver of debt) is complex administrative decision making where
application of administrative law is important and a high standard is expected in management of
cases and the reasoning reflected in decisions. There are few areas across Finance/the
Commonwealth which are directly comparable.

For the calendar year 2016, DPS finalised 572 cases with an average processing timeframes from
initial lodgement to finalisation of 50.5 days across all application types. This equates to a 10 week
average case turnaround time.

PROCESS STEPS
There are a number of defined steps in managing the work in DPS.
New case — Allocation

A Case Officer will complete the following on initial allocation of a new case (lodged by mail or
email):

e Read the application and form a view on the completeness of the application and additional
information requirements.

e The lodgement is acknowledged by sending an email or letter — template letters are
amended to respond to specific questions or provide relevant information.

e (Case details are recorded on the SFC database.

o Aclient folder is made on the G Drive and electronic documents are saved in that folder.
Where applications are lodged by mail the Case Officer will need to scan the application

e Electronic documents are attached to the SFC database.

e Arequest may be sent to the relevant Agency requesting background and specific
information.

e A hard file cover is requested.

e Asling file holder is created for the Compactus — Case Officers print the clients name and cut
it to size to fit the sling holder.

e Average time to complete this for a ‘normal’ complexity case: 1 hour.

Follow-up — Responses
A Case Officer will follow up anticipated responses and process responses received:

e Review SFC database or diary management to identify Agency responses requiring follow up.

e Under 3 months since request made — depending on the agency this can be done by
checking agency progress reporting tables, by sending an email requesting update, or by
calling a contact officer where there are reasons for concern.

e Over 3 months since request made — case requires escalation which would involve a call to a
manager at the agency or by preparation of an email or letter for Director.

e Where a response is received, read that response and consider next steps. Consider if
response is adequate for DPS purpose — if not request further information.

e Ensure the applicant is provided a copy of any submission, particularly any adverse material.

o Update the SFC database with details of receipt of information and next processing steps.

e Place hard copy of the response on file and an electronic copy in the G: Drive, and consider
linking to SFC database.
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Time to complete this for a ‘normal’ complexity case: 30 to 60 minutes

Case consideration and brief preparation

A Case Officer will analyse a case, ascertain merits, consider an appropriate outcome, decide on the
decision-making approach and level of delegate required, prepare documentation for consideration
by the delegate and for notification of the client.

Case consideration

Read the application and all submissions on file identifying all relevant issues

Check relevant legislation and conduct online research to check facts

Review similar decisions made by DPS to consider whether appropriate to consider
consistency of approach or outcome

In complex and moderately complex matters this may require the use of mind maps or other
decision support tools to assist clarification of facts and issues

Time to complete this for a ‘normal’ complexity case: 3 to 4 hours

Brief and notification letter preparation

Consider format and approach to brief and letter. Factors include:

0 Advisory Committee for approvals over $500,000 — preliminary step is establishment
and brief preparation to support Advisory Committee consideration and document
outcome. Once the Advisory Committee Report is finalised, a Ministerial Submission
and proposed notification letter is provided to the SMOS for decision

0 SMOS for approvals over $100,000 requires Ministerial Submission and notification
letter.

0 Approvals under $100,000 require a Minute with recommendations for
consideration by a Finance delegate and a letter to the applicant

0 For approvals, reasons are contained in the Minute, with notification letter advising
the outcome only

0 For decisions to decline, reasons are contained in the letter with the Minute
outlining issues the Delegate should consider.

0 Determine what information to reflect in Background, Claims, Findings on Material
Facts and Reasons elements

0 Check addresses and representative details

Proof read draft documents and check back to application and file

Once Case Officer is satisfied with documentation, print and place in internal QA tray
Update SFC with Processing status ‘Internal QA’

Time to complete this for a ‘normal’ complexity case: 3 to 4 hours

QA case and feedback

A Case Officer will the conduct a decision QA process:

Check the draft Minute and Letter for logic, flow or argument

Identify and mark any typographic or stylistic errors

Check key dates and facts by reference to source documents, to ensure they are accurate
Check the application and key documents on file to ensure all relevant factors have been
identified and addressed

Discuss any thoughts and issues with the preparing Case Officer
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Preparing Case Officer considers recommendations and makes changes as appropriate
Update SFC to reflect processing stage as ‘with Directors’. Note all cases currently referred
to Director (currently considering other delegations).

Update SFC as case progresses to more senior delegates.

Time to complete this for a ‘normal’ complexity case: 30 to 60 minutes

Support delegate

A Case Officer will then support the Director and Delegate to finalise an application:

Respond to questions from delegate to clarify the case and proposed approach

Note where an Advisory Committee has been established, this involves supporting three
members of the committee, including an independent committee member who will
generally be unfamiliar with the business area and may be unfamiliar with the discretionary
powers under the PGPA.

Seek additional information as requested by the Delegate or Advisory Committee

Make changes to Minute and Letter as requested by the Delegate or Advisory Committee
Time to complete this for a ‘normal’ complexity case: 1-2 hours

Finalise decision

A Case Officer will finalise a decision once a Delegate has signed the authorisation Minute and advice

letter:

Scan the decision and letter to G:Drive and upload a copy to SFC.

Update SFC with details of the decision and finalise case on SFC.

Print a copy of the letter to be retained on file.

Print envelope and send decision to applicant (where necessary with additional ‘Information
Sheet’).

Send an email to agency outlining decision and attaching a copy of the notification letter. If
authorised, request agency to advise when decision is implemented. Update SFC with
agency notification details and follow-up dates.

Ensure all documents are securely stored on the file and G:drive and SFC contain soft copies
of all relevant documents.

Place the file in the DPS Audit tray for checking and finalisation.

Time to complete this for a ‘normal’ complexity case: 30 minutes.

Caseload management

A Case Officer will manage their caseload on a daily basis:

Check whether any correspondence has been received in relation to a case and respond.
Check that case processing stages are accurately reflected in SFC.

Identify cases where there is a delay in response or impediment to resolution and follow up
as appropriate.

Establish which cases have priority for action.

Escalate issues to Director or processing Agency as appropriate.

Time to complete this for a recommended caseload: 30 minutes per day.

Note: if more than the recommended caseload is allocated, this step will take longer as Case
Officers are likely to have more requests for progress information to respond to and there
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will be cases sitting ‘on the backburner’ that will require more intensive research to check
that status is up to date.

Other
These are other things a Case Officer will need to do in managing a caseload:

e Respond to a request for an ADJR statement of reasons. This can involve the creation of a
detailed statement of reasons from scratch, have this reviewed by Legal and making
recommended changes. There are statutory timeframes for completion of this work. Time
can be 1-2 days.

e Consider additional information lodged after decision. DPS policy is that new information

provided after a decision has been made should be considered and if it is substantial, new
information or points to an error in the original decision, the case should be reassessed on
that basis.

e Case Officers will need to review any new information provided, will need to review the
original decision and file and form a view as to whether a reconsideration should occur. If no
reconsideration is appropriate a letter is sent to the applicant with reasons why the new
information does not change the original decision. If a reconsideration is appropriate, the
case is enlivened and the consideration process starts again, generally the case is referred to
a new Case Officer.

e Consider recommendations from the Ombudsman or Federal Court where reconsideration is
recommended or required. Following discussion with Director, these cases are usually
referred to another Case Officer.

e Conduct a Case Audit of all finalised cases to ensure all documents are on file and the case is
adequately reflected in SFC.

e C(Close the case in SFC and send the file to RMU for storage.

e Nominal time of 1 hour per week for these activities to reflect the relatively unusual nature
of the more time consuming matters.
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Standard Operating Procedure

TITLE: SOP - DPS - Act of Grace — Completing the Decline Decision PAGE 1 of
Template

RESPONSIBLE TEAM: Discretionary Payments Section (DPS)

LOCATION: ED2019-13117

APPROVAL BLOCK

APPROVALS NAME POSITION TITLE DATE
PREPARED BY: Assistant Director 19/06/2018
REVIEWED BY:

APPROVED BY:

QUARTERLY REVIEW
DATE DUE DATE COMPLETED NAME

19/06/2020

RELATED PROCEDURES/DOCUMENTS

NAME LOCATION (HPE CM)
SOP — AoG/WoD Approval — Delegate’s decision email ED2019-12992!
Ao0G Decline letter — Template ED2019-8808"
SOP — The DPS Quality Assurance (QA) Process ED2019-9729'"
DPS Manual — New Starter — Act of Grace ED2019-9699"
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PGPA Act Public Governance, Performance and
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OVERVIEW

Section 65 of the PGPA Act provide authority to the Minister to make decisions regarding
requests for act of grace payments. The Discretionary Payments Section (DPS), with the
Department of Finance, is responsible for assessing these requests.

Following investigation of a request for an act of grace payment, a Claims Officer or

Assistant Director (the writer) prepares a draft decision/recommendation for consideration by
the Minister or delegate.
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PURPOSE

The purpose of this SOP is to assist the writer to prepare the draft decision/recommendation
utilising the AoG Decision Letter Template, and to:

e maintain a high standard of decision documentation

e ensure consistency in decision-making

THE TEMPLATE

The AoG Decline Letter Template is located on CM at ED2019-8808".

Introduction

Standard wording is included in the template. The background should consist of one sentence
summarising the request at the highest level e.g.

The request relates to the actions of the [NCE] in regard to the liquidation of your
company.

Decision

Standard wording is included in the template. There is no need to amend or add any
additional wording unless you are partially approving payment

e.g.
I have decided, under section 65(1) of the Public Governance, Performance and
Accountability Act 2013 (PGPA Act), to authorise a partial an act of grace payment of [$]

in this instance.

Relevant Legislation and Authority

Standard wording is included in the template. There is no need to amend or add any
additional wording.

Relevant Information Considered
Standard wording is included in the template.

List the primary documentation on which the delegate will base his/her decision (procedural
fairness).

Remove any RMG 401 references from the template not relevant to the matter. Add any
additional RMG 401 references relevant to the matter.

Add any other legislation, policy or guidance relevant to the matter.
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e.g.

I also had regard to the following provisions of the [legislation]:

o [legislative reference] - services provided by medical practitioners will not be
eligible for [benefit] unless the practitioner meets certain training or
accreditation standards (such as obtaining specialist qualifications), if they
became a medical practitioner on or after [day, month, year].

o [legislative reference] — [benefit] is not payable in respect of professional
services rendered by a person who is an overseas trained doctor, subject to a
number of exceptions. The Minister may, by writing, grant an exemption, which
may be made subject to such conditions as the Minister thinks fit.

o [legislative reference] - A medical practitioner or a person acting on behalf of the
medical practitioner, is guilty of an offence if he/she renders to another person a
professional service in respect of which a [benefit] is not payable because of
[legislative reference] and did not take steps prior to rendering the service to
inform the other person that a [benefit] would not be payable. This is a strict
liability offence of one penalty unit.

In addition I had regard to the Explanatory Statement to the [legislative reference] (ES)
which indicates that the purpose of granting exemptions under [legislative reference] is
to alleviate medical workforce shortages in recognised district workforce shortage areas;
particularly in regional and remote communities, and where there are indigenous
populations.

Claims

Succinctly summarise the claimant’s claims. Articulate the claims as if the delegate has
accepted them as fact. Avoid repeating derogatory language or using inflammatory wording
(e.g. you allege).

e.g.

Due to your dyslexia, the difference between the [benefit] and [benefit] was not
obvious or clear to you when you completed the [title] form in relation to your child.
In addition, when you completed the form, you were a first time mother and
experiencing considerable stress and anxiety, heightened by the trauma of a
miscarriage and your first child’s significant health issues. As a result, you completed
the wrong sections of the [title] form and, therefore, failed to claim a benefit for
which you consider you were otherwise eligible.

You submitted a [title] form within the legislative timeframe and met all the criteria
for a [benefit]. Should you have sought assistance from [NCE] at that time, you
would have received a [benefit]. However, due to the legislative provisions
surrounding the [benefit], you are unable to amend the [title] form and receive a
retrospective payment of [benefit] for your child. The legislated timeframe does not
contain provisions relating to special circumstances. As a result, the legislation has
produced an inequitable result in your situation.
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Succinctly summarise the NCE’s claims. Articulate the claims as if the delegate has accepted
them as fact.

e.g.
e Section 60 of the PPL Act provides that a claim for a PLP may be made in the period
that starts on the day that is [number] days before the expected date of birth of the

child and ends on the day before the child’s first birthday. You did not lodge an
effective claim during this period. The PPL Act does not permit a determination in
relation to a PLP unless an effective claim is made. The legislation has been applied
correctly and the outcome is in a large part, the result of the lengthy delay in lodging
your claim for a PLP.

e You indicated that your dyslexia caused you extreme difficulty in understanding
letters and forms. It was therefore your responsibility to seek assistance if required, in
order to mitigate any incapacity in this regard.

e For the above reasons, DSS does not support your request for an act of grace
payment.

Findings on Material Questions of Fact

Clearly list the information that the delegate is willing to accept as fact in this case. Avoid
assumptions, unless informed by other facts or logically based on evidence. Discuss any facts
in contention and make a finding. The delegate may make no finding on a fact if it is in
contention and it is immaterial to the decision.

e.g.
Findings on material questions of fact

e For the period [day, month, year to day, month, year], you were employed as a [title]
by [NCE]. During this time, you temporarily ceased duties with [employer]. You
applied for a position at [NCE] following your graduate year, but were unsuccessful.
You subsequently obtained employment as a [title] with [employer].

e In [year] you commenced a proceeding in the Supreme Court of [state] against
[employer] and the Commonwealth. You sought damages for pain and suffering, and
economic loss. The proceeding was resolved prior to hearing by settlement.

Findings on material questions of fact in contention

e You state that that the legal providers engaged to represent the Commonwealth, acted
unfairly in their role as a party to the litigation and failed to abide by model litigant
obligations. In this regard, | understand that [NCE] consulted with the relevant legal
firms and reviewed the materials associated with this matter. [NCE] was unable to
establish any evidence that the providers engaged in practices inconsistent or unusual
in the management of your claim. There is no evidence before me to dispute this
conclusion. Therefore, for the purpose of making my decision, | find that the providers
acted appropriately in representing the Commonwealth in relation to the Supreme
Court of [state] proceedings.

e You state that [NCE] failed to fulfil its regulatory obligations during the period of
your employment as a [title]. | note that [NCE] declined to provide a submission in
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relation to your request for an act of grace payment, and you provided no evidence to
substantiate your claims. I therefore consider that there is insufficient evidence before
me to make a finding in this regard.

Reasons
The reasons must explain how the delegate arrived at the decision.

Standard introductory wording summarising the relevant RMG401 provisions is included in
the template. Adjust as appropriate.

1. Begin the reasons by summarising in one paragraph the claimant’s claims.

e.g.
Your primary claim in support of an act of grace payment is that [NCE] was defective
in its administration of your social security entitlements and those of your wife. As a
result, you suffered financial loss in the form of additional interest relating to your
mortgage.

2. Address each claim objectively, providing reasoning based on your findings of
material questions of fact. Write assertively and in a logical format. Use empathetic
language where appropriate. Avoid making assumptions.

Address any claims that are out of scope (i.e. state government, private entities etc.).

e.g.
You contend that, although [NCE] did not have responsibility for your loan with
[company], it had a responsibility to respond to [company]’s unconscionable conduct
under [legislative reference], and misleading and deceptive conduct under
[legislative reference].

It is important to note that the act of grace mechanism is limited to consideration of
actions taken by non-corporate Commonwealth entities and, as a result, the actions of
[company] fall outside the scope of my consideration. Although | have had regard to
the documentation in relation to [company], | have limited my consideration of your
application to claims against the Commonwealth, specifically [NCE]

3. Discuss the relevant sections of RMG401 and make a finding on each point.

e.g.
Although I accept that [NCE] could have referred you to a social worker at an earlier
date for assessment for exemption from the [test], | note that [NCE] referred you to
[NCE] in [year] specifically for the purpose of applying for an exemption but you failed
to act on this advice. | give weight to [NCE’s] letters to you reiterating that you were in
receipt of the [benefit] base rate and outlining your responsibilities in relation to the
[test]. It is also apparent that information in relation to the [benefit], [test] and
exemption was readily available to the public on [NCE’s] website. Noting the nature of
your contact with [NCE] and [NCE], I consider it was reasonable for these entities to
assume that you had received and understood the information provided to you in relation
to your [benefit].
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Based on the documentation before me, I am unable to establish that [NCE] or [NCE]
failed to meet their obligations to you under the [legislative reference] or policy guidance
and, as such, I do not accept that an action of the Commonwealth caused an unintended
and inequitable result in your case.

I understand that a number of factors, such as the expansion of the mining and gas
industries, which contributed to widespread staff shortages within the fishing
industry, may have contributed to your financial losses and the emotional stress
experienced your family. | also note that potential options, in relation to sublicensing
or quota transfer (even if only marginal return was expected), or redirecting efforts to
other areas of its business, may have been available to you to mitigate any financial
losses you considered would result introduction of the [policy].

The policy development and planning process was not specific to you, rather, as
[NCE] advises, many businesses were affected by these events. | understand that at
the same time the [NCE] was developing the [policy], it was developing an additional
43 [policy] around Australia. As such, this uncertainty was a systemic industry-wide
matter for businesses operating both within [location] and outside of this zone. For
the reasons above | do not consider that the policy had an unintended, anomalous,
inequitable or otherwise unacceptable impact in your circumstances.

4. Consider whether there are other factors outside of guidance provided by RMG401
that could give rise to special circumstances.

e.g.
I acknowledge the stress of being a new parent and the additional impact that a child with
significant health issues, and a miscarriage can cause. | also acknowledge the financial
difficulties experienced by you following the birth of your child, which impacted your
marriage, and understand that a [benefit] would have provided welcome assistance at the
time. Although these factors may, in some cases, weigh in favour of granting an act of
grace payment, | do not consider that they outweigh the factors against granting an act of
grace payment in this instance.

5. In considering whether special circumstances apply a discussion may be appropriate
in relation to:

e The application of the relevant legislation, policy, guidance to the claimant’s
circumstances.

e.g.
The [benefit] is governed by the [legislative reference], as in force at [day, month,
year]. [legislative reference] provides that the Secretary must make a
determination in relation to an effective primary claim for a [benefit] for a child.
[legislative reference] sets out when a claim for a [benefit] is “effective’ for the
purpose of [legislative reference].

[legislative reference] provides that a claim for a [benefit] is not effective unless
the requirements of [legislative reference] are satisfied. [legislative reference]
confirms that a claim for a [benefit] that is not effective is taken not to have been
made.
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[legislative reference] sets out the form requirements for a [benefit] claim as
follows:

1) The claim for parental leave pay must:

(@) be made in the form approved, and the manner required, by
the Secretary for that type of claim; and

(b) contain any information...required by the Secretary;
and

(©) be accompanied by any documents required by the
Secretary.

[legislative reference] provides that a claim for a [benefit] must be made in the
period that starts on the day that is [number] days before the expected date of
birth of the child, and ends on the day before the child’s first birthday.

Your first child was born on [day, month, year]. Accordingly, in order to make a
claim for PLP in relation to your first child, you were required to make that claim
between [day, month, year and day, month, year] (the ‘legislative period’). You
and your husband completed [title and title] forms on [day, month, year]. As such,
you completed the applicable forms required to make a claim for a [benefit]
during the legislative period. However, when completing the applicable forms,
you failed to select the relevant fields, and provide the required documentation
and information, in order to make a claim for a [benefit]. As a result, you did not
submit an effective claim for a [benefit] within the legislative period.

The broad intention of the relevant legislation applicable to the claimant’s
circumstances.

e.g.

I understand from the Explanatory Memorandum (EM) that the intent of the
[legislative reference] is to ensure that the costs of processing an application are
the responsibility of the applicant rather than the general community. As a result,
I agree with the [NCE’s] position that permitting a refund of the application fee,
or waiving/remitting a future application fee in your circumstances, is
inconsistent with the intention of the legislation. This is on the basis that each new
application requires processing, which would be administered at the expense of
the Commonwealth. This weighs against granting an act of grace payment.

The broad obligations of the NCE.

e.g.

I understand that [NCE] has a range of investigative powers and a broad
discretion to decide when to exercise those powers. | note that Information Sheet
515, [NCE’s] approach to enforcement, referred to in [NCE’s] letter to you, dated
[day, month, year], explains the approach taken by [NCE] in responding to
breaches of the law. This document outlines the considerations of [NCE] in
assessing matters and determining whether a formal investigation should be
undertaken, including:
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the extent of the harm or loss

the benefits of pursuing the misconduct, relative to the expense

the type and seriousness of the misconduct and the evidence available
alternative courses of action

I note that investigations conducted by [NCE] are for regulatory purposes and
generally result in the issuing of infringement notices, civil penalties or in some
cases the commencement of prosecutions. [NCE] contends that it does not
represent individuals and does not generally seek compensation in relation to a
matter unless it would be in the public interest, extending beyond the interest of
the affected person. | understand that [NCE] does not settle credit disputes and is
unable to:

— order money to be paid to make good on investment or other losses
— make a binding decision about who is right or wrong in a dispute
— give legal advice or generally act on behalf of individual consumers

In addition to the above, under [legislative reference], | note that [NCE] is further
restricted in the investigation of complaints by statutory timeframes applying to
civil action for loss or damage.

o The weight given to a claim or a finding.

e.g.
I accept that the training delivered by you was of a high standard and in line with
the objectives of the [scheme]. | acknowledge that if the request for an act of
grace payment is declined, you would have provided these services at no charge.
While | recognise that this is not an ideal outcome, | do not consider that this
factor outweighs the factors below against granting an act of grace payment.
[outline factors]

o Whether the claimant could have taken action to mitigate the circumstances.

e.g.
Although | accept that a reduction of [benefit] would have impacted your
financial situation, the allocation of monies to expenses within your household is
a personal matter, based on the priorities and needs of your family. The
Commonwealth has no involvement in these decisions and therefore cannot be
held responsible for any losses incurred as a result.

In addition to the above, there is evidence before me to establish that NCE
advised you of the requirement for an amended trust deed or deed or renunciation
on [day, month, year]. Had you submitted either of these documents at that time it
may have been possible for you to mitigate any potential loss.

I also note that you received a refund of all monies paid towards your debt and a

large back payment. You have not indicated why these monies could not be
applied to your loan to either fully or partially mitigate any previous losses.
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On the basis that the allocation of your income is not within the control of the
Commonwealth, and there is insufficient evidence before me to establish that you
suffered a loss which you were unable to mitigate, | am not satisfied that special
circumstances exist in this instance.

o Alternative resolution options that remain open to the claimant.

e.g.
DHS have confirmed that it is open to you to make an application to the Family
Court of Australia or the Federal Circuit Court of Australia, under [legislative
reference], for leave for the court to make a departure order. If leave is granted
under [legislative reference], the court is then empowered to make a departure
order under [legislative reference] in relation to your child support assessment.

As the child support period in question commenced on [day, month, year], you
would need to apply to the court before [day, month, year] to have the entire
period considered, as the court cannot amend the assessment for any period that
is more than seven years prior to the court application being lodged.

It is important to note that the outcome of the court application cannot be
guaranteed and may not result in your child support assessment being reduced.
However, as there remains an alternative avenue of redress, | do not consider an
act of grace payment to be appropriate at this time.

Finish the reasons with a concise concluding statement summarising your argument.

e.g.
For the reasons above, | do not consider that an act of an NCE, the application of
Commonwealth legislation or policy or any other matter, has contributed to your situation
in such a way as to give rise to special circumstances.

Conclusion
Standard wording is included in the template. Amend as required.
e.g.
While | have empathy for your situation, for the reasons above, | have determined that

special circumstances do not exist and therefore an act of grace payment is not
appropriate in this instance.

Standard
; Operating Procedur

10 of 11



Released by the Department of Finance under the Freedom of Information Act lgéEOI 22/119 - DO cument 3

AoG - Decline letter

i - Template.tr5

Standard
iii Operating Procedur

DPS Manual - New
iy Starter - Act of Gract

AoG - Decline letter
- Template.tr5

11 of 11



Released by the Department of Finance under the Freedom of Information Act 1982  FOI 22/119 - Document 4

From: SFC
Sent: Tuesday, 27 February 2018 12:42 PM
Subject: Request for extension of time to reply

Good morning/afternoon (Claimant),

Thank you for contacting the Department of Finance (Finance) Discretionary Payments Section.

Your request for an extension of time has been noted on your file. Please submit your response by (date).
Should you require more time to prepare your response, please contact the Discretionary Payments Section.

Kind regards

Discretionary Payments Section

Risk and Claims Branch

Department of Finance

T: 1800 227 572 E: sfc@finance.gov.au

A: One Canberra Avenue, FORREST ACT 2603
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From: SFC
Sent: Monday, 26 March 2018 8:57 PM
Attachments: 1. Entity Flowchart.pdf; 2. Entity Checklist.docx; 3. Cover Letter.doc; 4. Entity

Submissions - Long Form.docx; 5. Schedule of Documents.docx

Dear colleagues

The Department of Finance (Finance) has received an act of grace/a waiver of debt request. A copy of that request
is attached for your information.

The act of grace/waiver of debt mechanism is intended to be an instrument of last resort. If you are aware of any
alternate avenues of redress available to the applicant, please discuss this with Finance, as we may be able to
finalise the matter based on this information.

Alternate remedies may include:

e Internal reviews;

e Consideration under other schemes (CDDA, etc.);

e Review by the AAT, Commonwealth Ombudsman or other review body; and/or
e Judicial Review

e Repayment plans (for debts);

Should no alternate remedies be available, Finance wishes to provide an opportunity for your agency to make
submissions on this request, including the following information:

e background/history of the matter;

e confirmed quantum,;

e whether the claim is supported; and
e any other relevant information.

Action Required

1. Please provide your submissions to Finance by COB, xxxxxx or contact Finance to discuss an extension. A
template form is attached for your assistance.

2. To ensure natural justice, please forward a finalised copy of your submissions to the applicant. A template cover
letter to the applicant is attached for your assistance with this step.

3. You may also wish to consider whether there is a need to liaise with executive staff, your media team or other
relevant stakeholders in anticipation of any sensitivities.

Further Guidance

Finance has published material to assist agencies with their submissions, including detailed information in Resource
Management Guide 401 regarding claims for act of grace/waivers of debt.

A flowchart and checklist has been attached for your information.

Should you have any questions, please contact the Finance Discretionary Payments Section via sfc@finance.gov.au
or at:

1lof2



Released by the Department of Finance under the Freedom of Information Act 1982  FOI 22/119 - Document 5

First point of contact: — Assistant Director/Registrar — or

@finance.gov.au

— Registry Team Leader — Q¥4 or
— Director — S)p¥A or

We ask that these contacts (other than our 1800 number and sfc@finance.gov.au) not be provided to

applicants or their representatives under any circumstances.

@finance.gov.au
@finance.gov.au

Kind regards

Discretionary Payments Section

Risk and Claims Branch

Department of Finance

T:1800 227 572 E: sfc@finance.gov.au

A: One Canberra Avenue, FORREST ACT 2603
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Standard Operating Procedure

TITLE: Delegate decision email (Act of Grace & Waiver of Debt) PAGE 1 of
SOP NUMBER:

RESPONSIBLE TEAM: Discretionary Payments Section

APPROVAL BLOCK

APPROVALS NAME POSITION TITLE DATE
PREPARED BY: Assistant Director 17/09/2018
REVIEWED BY::

APPROVED BY:

VERSION HISTORY

VERSION EFFECTIVE DATE DESCRIPTIONOF | NAME
CHANGE

V1 17/09/2018 Initial draft

V2 13/03/2019 Revised draft

QUARTERLY REVIEW
DATE DUE DATE COMPLETED NAME

RELATED PROCEDURES
NAME LOCATION
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1. DEFINITIONS/ACRONYMS

TERM | DEFINITION

Finance Department of Finance

DPS Discretionary Payments Section

NCE Non-corporate Commonwealth Entity
AoG Act of Grace

WoD Waiver of Debt

2. OVERVIEW AND PURPOSE

For process efficiency, in July 2018, DPS introduced an email recommendation (delegate decision
email), in lieu of a formal decision minute. This email is to be used in circumstances where the
recommending officer is of opinion that sufficient grounds exist to warrant granting an act of grace
payment or waiver of debt.

The delegate’s decision email is to be accompanied by a decision letter. In the event the delegate is in
agreement with the recommendation, the delegate will note his or her agreement via return email. This
email is to be saved in the claimant’s file as a record of the decision. The delegate will also sign the
decision letter. This letter is to be provided to the claimant and relevant NCE (AoG/WoD).

The purpose of this SOP is to provide guidance to assist in the completion of the delegate decision
email.

3. TEMPLATES
Delegate decision email templates and sample emails for AoG and WoD are available on the G-Drive.

4. ACT OF GRACE

Introduction

Your email should contain the following wording:

Please see [below a link to the G-Drive containing documentation/attached documentation] and a
draft decision letter in relation to the matter of [Salutation, First name, Surname].

[insert link to G-Drive if referred to above]
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Recommendation

Your email should contain the following wording:

On the basis of the reasons provided below, | am of the view that special circumstances exist and
recommend that you approve an act of grace payment, pursuant to your delegation under
subsection 65(1) of the Public Governance, Performance and Accountability Act 2013

(PGPA Act), to [Salutation, Surname] for the amount of [$].

Key issues

Insert dot points or a brief paragraph identifying the key issues.
Example:

In 2017, Dr X performed multiple bariatric procedures and claimed Medicare benefits under a
number of Medicare Benefits Schedule (MBS) items, including MBS item no 31584 (reversal
bariatric surgery). Dr X's claims for item 31584 were refused by the Department of Human
Services (DHS). Although refusal was in line with the relevant legislative provisions, DHS and
the Department of Health subsequently found disallowance of claims for MSB item no 31584,
when performed with other bariatric procedures, to be contrary to the original policy intent. As a
result, the legislation was amended to allow such claims. This amendment was not retrospective.

The Department of Health supports act of grace payments of this type as there are no remedies
available to rectify cases affected by this issue in the period July 2017 to
16 November 2017.

Background

Insert one to four succinct paragraphs describing the general circumstances applicable to the claimant.

Example:

DHS conducted a system upgrade in July 2017 to align with changes made to the Health
Insurance (General Medical Services Table) Regulations (GMST). This upgrade implemented a
legislative change from 2013 that had not previously been administered. The legislative change
disallowed a claim for reversal bariatric surgery MBS item number 31584, when performed in
conjunction with other bariatric procedures.

Between September 2017 and October 2017 Dr X performed multiple bariatric procedures on 4
of his patients. Dr X subsequently made claims for Medicare benefits, under MBS item no 31584,
via the DHS payment system. As a result of the coding within the DHS payment system, Dr X's
claims under MBS item 31584 were blocked and he did not receive Medicare benefits for this
item.

The practice in which Dr X works utilises the simplified billing method when charging patients
that are privately insured. As a billing agent (approved by DHS) the practice acts on behalf of
patients to claim un-paid and in-hospital Medicare and private health insurance benefits, as a
component of payment for services. As a result of the non-payment of Medicare benefits for MBS
item no 31584, Dr X essentially performed services for which he was not renumerated. On 22
February 2018, Dr X submitted a request for an act of grace payment of $2,683.13, in lieu of the
disallowed Medicare benefits.
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The Department of Health supports Dr X's request, although at a lower amount than specified,
due to the multiple services rule. Dr X noted his subsequent agreement to the payment of the
amount specified by the Department of Health ($1,715.76).

Reasons

Insert one to four succinct paragraphs outlining the factors supporting an act of grace payment.
Example

I consider that Commonwealth legislation had an unintended and inequitable result in Dr X's
circumstances which was:

e specific to Dr X; in that the inability to claim MSB item no 31584 when performing
multiple bariatric procedures affected only a small group of practitioners, during a
restricted period in 2017

e outside the parameters of events for which Dr X was responsible; in that Dr X was
prevented, by the legislation and the DHS Payments System, from claiming MBS item
no 31584, even though bariatric reversal surgery would justifiably be co-claimed
with other bariatric surgery items on the same occasion

e consistent with the broad intention of the relevant legislation; in that the GMST was
inconsistent with the original policy intent

There are no other apparent avenues of redress for Dr X, and it appears that his application for
an act of grace payment is a last resort in this instance.

Considering the above, | am of the view that special circumstances exist and recommend that you
approve an act of grace payment, pursuant to your delegation under subsection 65(1) of the
PGPA Act, to Dr X for the amount of $1,715.76.
Delegate’s decision
On receipt of the above email, the delegate will review the recommended decision and provide their
approval via return email. A copy of this return email, including the recommendation, must be saved
to the applicant’s file (TRIM/G-Drive/Paper file) and attached to the SFC database. Sample approval
wording is below:
Hi [First name]
Thank you for referring the matter of [Salutation, Surname] to me for decision.
| agree with your reasons and the recommendation provided. | have therefore decided, under
subsection 65(1) of the PGPA Act, to authorise an act of grace payment to [Salutation, Surname]
for [$].
Please see attached a signed letter recording my decision.
If the delegate does not agree with the recommendation or requires further information, the delegate

will respond via return email with instructions in this regard. Any email correspondence should be
saved to the TRIM/G-Drive/Paper file.
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5. WAIVER OF DEBT

Introduction

Your email should contain the following wording:

Please see [below a link to the G-Drive containing documentation/attached documentation] and a
draft decision letter in relation to the matter of [Salutation, First name, Surname].

[insert link to G-Drive if referred to above]

Recommendation

The recommendation should contain the following wording:

On the basis of the reasons provided below, | recommend that you authorise a waiver of debt,
pursuant to your delegation under subsection 63(1) of the Public Governance, Performance and
Accountability Act 2013 (PGPA Act), for [Salutation, Surname] of [$].

Key issues

Insert dot points or a brief paragraph identifying the key issues.

Example:

e The Australian Taxation Office (ATO) revoked X Organisation's Fringe Benefits Tax (FBT)
exempt status on 28 March 2017, retrospective to 3 December 2012. The ATO did not notify
X Organisation of this revocation.

e X Organisation lodged FBT returns in July 2017 for the previous five years which resulted
in the Australian Taxation Office (ATO) raising a FTB debt of $128,411.00.

o The ATO accepts that had it taken appropriate steps in relation to the revocation of X
Organisation's FTB status, X Organisation would have been in a position to avoid the debt.

e X Organisation is not for profit and repayment of the debt may reduce the services they
provide to the community.

Background

Insert one to four succinct paragraphs describing the general and specific circumstances applicable to
the claimant.

Example:

X Organisation is a community based organisation providing cultural, educational and welfare
services to the X community. It provides emergency relief to the underprivileged and raise funds
through the community centre to support the ongoing provision of welfare services.

In failing to notify X Organisation of the change to its FTB status, the ATO denied X Organisation
the ability to restructure its remuneration packages during 2013 to 2017 to avoid incurring a FTB
debt. On 10 July 2018, X Organisation requested a partial waiver of $60,238.00 representing the
difference between the FBT liability currently due, and the potential liability had the ATO notified X
Organisation in 2012.

Reasons

Insert one to four succinct paragraphs outlining the factors supporting a waiver of debt.
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Example:
I recommend that you authorise a waiver of debt on the basis that:

o the debt occurred due to a failure by the ATO to advise X Organisation of the status

change

o the ATO is unable to release the debt, and non-pursuit may be an unsuitable option in this
case

e X Organisation has taken steps to mitigate its losses and has entered into a payment
arrangement

e X Organisation is a not for profit organisation and repayment of the debt would impact
negatively on the provision of services to the community

With the exception of non-pursuit, which appears unsuitable in the circumstances, there are no
other apparent avenues of redress for X Organisation, and a waiver of debt is a last resort in this
instance.
Delegate’s decision
On receipt of the above email, the delegate will review the recommended decision and provide their
approval via return email. A copy of this return email, including the recommendation, must be saved
to the applicant’s file (TRIM/G-Drive/Paper file) and attached to the SFC database.
Sample approval wording is below:
Hi [First name]

Thank you for referring the matter of [Salutation, Surname] to me for decision.

| agree with your reasons and the recommendation provided. | have therefore decided, under
subsection 63(1) of the PGPA Act, to authorise waiver of debt for [Salutation, Surname] of [$].

Please see attached a signed letter recording my decision.
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Standard Operating Procedure

TITLE: Delegate decision email (Act of Grace & Waiver of Debt) PAGE 1 of
SOP NUMBER:

RESPONSIBLE TEAM: Discretionary Payments Section

APPROVAL BLOCK

APPROVALS NAME POSITION TITLE DATE
PREPARED BY: Assistant Director 17/09/2018
REVIEWED BY::

APPROVED BY:

VERSION HISTORY

VERSION EFFECTIVE DATE DESCRIPTIONOF | NAME
CHANGE

V1 17/09/2018 Initial draft

V2 21/04/2021 Update

QUARTERLY REVIEW
DATE DUE DATE COMPLETED NAME

RELATED PROCEDURES
NAME LOCATION

Template — Delegate’s Decision Email ED2021-9304
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2. OVERVIEW AND PURPOSE

For process efficiency, in July 2018, DPS introduced an email recommendation (Delegate’s
Decision Email), in lieu of a formal decision minute. This email is to be used in
circumstances where the recommending officer is of opinion that sufficient grounds exist to
warrant granting a full act of grace (AOG) payment/waiver of debt (WOD).

The delegate’s decision email is to be accompanied by a decision letter. In the event the
delegate is in agreement with the recommendation, the delegate will note his or her
agreement via return email. This email is to be saved in the Requestor’s HPE CM file as a
record of the decision. The delegate will also sign the decision letter. This letter is to be
provided to the Requestor and relevant NCE.

NOTE: In situations where the decision to approve is in conflict with the opinion expressed
by the NCE in the NCE submission, the Claims Officer is to provide a short summary of the
reasons for approval in the email advising the NCE of the decision.

The purpose of this SOP is to provide guidance to assist Claims Officers in the completion of
the delegate decision email.

3. TEMPLATE

A template for the delegate decision email is available at ED2021-9304. A screen shot
example of the template is available here.

4. ACT OF GRACE

Background
Insert one to three succinct paragraphs describing the general circumstances applicable to the
Requestor.

Example:

The Department of Human Services (DHS) conducted a system upgrade in July 2017
to align with changes made to the Health Insurance (General Medical Services Table)
Regulations (GMST). This upgrade implemented a legislative change from 2013 that
had not previously been administered. The legislative change disallowed a claim for
reversal bariatric Medicare Benefits Schedule (MBS) item number 31584, when
performed in conjunction with other bariatric procedures.

Subsequent to the system change, DHS and the Department of Health agreed that the
technical wording of the legislation was contrary to the original policy intent, in that
reversal bariatric surgery (MBS item 31584) would justifiably be co-claimed with
other bariatric surgery MBS items on the same occasion. As a result DHS and the
Department of Health formed an intention to change the legislation. In November
2017 an interim solution was introduced but was not retrospective. As of July 2018 a
permanent solution applied, again not retrospective.
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The Department of Health supports act of grace payments of this type as there are no
remedies available to rectify cases affected by this issue in the period July 2017 to
16 November 2017.

Relevant legislation (if applicable)
Insert a brief description of the legislation relevant to the matter.

Example:

Schedule 1, Part 2, Division 2.45 of the GMST specifies the ability to claim under
item number 20792 anaesthesia for bariatric surgery in a patient with clinically
severe obesity.

Requestor’s circumstances
Insert one to three succinct paragraphs describing the specific circumstances applicable to the
Requestor.

Example:

Between July 2017 and October 2017 Dr X performed multiple bariatric procedures
on 6 patients. Dr X subsequently made claims for Medicare benefits, under MBS item
no 31584, via the DHS payment system. As a result of the coding within the DHS
payment system, Dr X's claims under MBS item 31584 were blocked and she did not
receive Medicare benefits for this item.

The practice in which Dr X works utilises the simplified billing method when charging
patients that are privately insured. As a billing agent (approved by DHS) the practice
acts on behalf of patients to claim un-paid and in-hospital Medicare and private
health insurance benefits, as a component of payment for services. As a result of the
non-payment of Medicare benefits for MBS item no 31584, Dr X essentially
performed services for which she was not renumerated. On 13 March 2020, Dr X
submitted a request for an act of grace payment of $3,000, in lieu of the disallowed
Medicare benefits.

NCE submissions
Insert a paragraph outlining the submissions by each NCE in relation to the Requestor’s
circumstances.

Example:
The Department of Health supports Dr X's request, although at a lower amount than

specified, due to the multiple services rule. Dr X noted her subsequent agreement to
the payment of the amount specified by the Department of Health ($1,500).
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Reasons
Insert one to three succinct paragraphs outlining the factors supporting an act of grace
payment.

Example

I consider that Commonwealth legislation had an unintended and inequitable result in
Dr X's circumstances which was:

e specific to Dr X; in that the inability to claim MSB item no 31584 when
performing multiple bariatric procedures affected only a small group of
practitioners, during a restricted period in 2017

e outside the parameters of events for which Dr X was responsible; in that Dr X
was prevented, by the legislation and the DHS Payments System, from
claiming MBS item no 31584, even though bariatric reversal surgery would
justifiably be co-claimed with other bariatric surgery items on the same
occasion

e consistent with the broad intention of the relevant legislation; in that the
GMST was inconsistent with the original policy intent

In addition, I note that the GMST was subsequently amended to enable practitioners
to claim Medicare benefits for reversal bariatric surgery, when claimed in
conjunction with other bariatric procedures.

I understand that there are no other apparent avenues of redress for Dr X, and that
her application for an act of grace payment is a last resort in this instance.

Recommendation
Insert a short recommendation.

Example:
Considering the above, | am of the view that special circumstances exist and

recommend that you approve an act of grace payment to Dr X for the amount of
$1,500.

Delegate’s decision

On receipt of the above email, the delegate will review the recommended decision and
provide their approval via return email. A copy of this return email, including the
recommendation, must be saved to the Requestor’s file in HPE CM.

If the delegate does not agree with the recommendation or requires further information, the

delegate will response via return email with instructions in this regard. Any email
correspondence in this regard should be saved to the Requestor’s HPE CM file.
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5. WAIVER OF DEBT

Background

Insert one to three succinct paragraphs describing the general circumstances applicable to the
Requestor.

Example:

X Organisation is a community based organisation providing cultural, educational
and welfare services to the X community. They provide emergency relief to the
underprivileged and raise funds through the community centre to support the ongoing
provision of welfare services.

Relevant legislation (if applicable)
Insert a brief description of the legislation relevant to the matter.

Example:

Part XIA, Division 2, 135B of the Fringe Benefits Tax Assessment Act 1986 (FBT Act)
outlines the conditions that must be satisfied in relation to an exemption from record
keeping regarding FBT.

Requestor’s circumstances

Insert one to three succinct paragraphs describing the specific circumstances applicable to the
Requestor.

Example:

X Organisation's Fringe Benefits Tax (FBT) exempt status was revoked on 30 March
2020, retrospective to 3 December 2019. X Organisation lodged FBT returns in July
2020 for the previous five years which resulted in the Australian Taxation Office
(ATO) raising a FTB debt of $150,000.

The ATO did not notify X Organisation of the change to its FTB status, denying X
Organisation the ability to restructure their remuneration packages during 2015 to
2019 to avoid incurring a FTB debt. On 29 July 2019, X Organisation requested a
partial waiver of $30,000 representing the difference between the FBT liability

currently due, and the potential liability had the ATO notified X Organisation in
2014.

NCE submissions

Insert a paragraph outlining the submissions by each NCE in relation to the Requestor’s
circumstances.

Example:

The ATO supports X Organisations request for a waiver of debt on the basis that:
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e the debt occurred due to a failure by the ATO to advise X Organisation of the
status change

e the ATO is unable to release the debt, and non-pursuit may be an unsuitable
option in this case

e X Organisation has taken steps to mitigate is losses and has entered into a
payment arrangement

e X Organisation is a not for profit organisation and repayment of the debt would
impact negatively on the provision of services to the community

Reasons
Insert one to three succinct paragraphs outlining the factors supporting a waiver of debt.

Example:

The ATO accepts that had it taken appropriate steps in relation to the revocation of X
Organisation's FTB status, X Organisation would have been in a position to avoid the
debt. X Organisation is not for profit and repayment of the debt may reduce the
services they provide to the community. With the exception of non-pursuit, which
appears unsuitable in the circumstances, there are no other apparent avenues of
redress for X Organisation, and a waiver of debt is a last resort in this instance.

Recommendation
Amend the standard text as applicable.

Example:

Considering the above, | recommend that you approve a partial waiver of debt for X
Organisation of $30,000.

Delegate’s decision

On receipt of the above email, the delegate will review the recommended decision and
provide their approval via return email. A copy of this return email, including the
recommendation, must be saved to the Requestor’s file in HPE CM.

If the delegate does not agree with the recommendation or requires further information, the

delegate will response via return email with instructions in this regard. Any email
correspondence in this regard should be saved to the Requestor’s HPE CM file.
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APPENDIX 1: TEMPLATE SAMPLE

? . - . & .
£ - SURNAME First name - Delegate decizion email - Message (HTML)

Insert Options Format Text Q Tell me what you want to do,.,

E? ?ﬂ = : (‘_f'_. | T =i t‘j \&/\‘.@) ml 1] ‘;2. |™ Follow Up + )

' High Importance

Send and File  Insert Paste ol B T .0 |3 A — = = &= = Address Check Attach Attach Signature Advanced
toMIE-  from MIE - Format Painte : 3 Bank ‘Names § Eile=Mitem:r - & Low Importance =
Managed Information Envitonment Clipboard ] Basic Text Names Include Tags [} TITUS
fon-
| To i
‘ Send —_— ;
— ‘ .,
Subject (SURNAME Firistinar;le joielzgaieid;cisiioﬁaaif -
Hi [first name],

Please find at [HPE CM Record Number of file] documentation and a decision letter [HPE CM Record Number of decision letter] in relation to [Salutation, First name, Surname). The decision letter is supported by the reasons below:

Background

Relevant legislation

[Salutation, Surname’s] circumstances

NCE submissions

Reasons

I understand that there are no other apparent avenues of redress for [Salutation Surname] and that [his/her] application for an act of grace payment is a last resort in this instance,

Recommendation
Considering the above, | am of the view that special circumstances exist and recommend that you approve an act of grace payment to [Salutation Surname] of [S].
Or

Considering the above, | recommend that you approve a waiver of debt for [Salutation Surname] of [$].
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TITLE: Discretionary Payments Section Claims Officer Training Manual PAGE 1 of
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APPROVAL BLOCK
APPROVALS NAME POSITION TITLE DATE
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RESOURCES ......cooueee...
AOG resources.............

Writing resources.........

OVERVIEW AND PURPOSE

The purpose of this manual is to assist Claims Officers to assess requests for act of grace
payments and prepare draft decision documentation for consideration by the Minister or

relevant delegate.

DEFINITIONS/ACRONYMS

DEFINITION

FOI 22/119 - Document 8

AAO Administrative Arrangements Orders
AOG AOG
ADIJR Act Administrative Decisions (Judicial Review) Act 1977

Advisory Committee

The Advisory Committee is convened to provide recommendation to
the Finance Minister in relation to matter above $500,000. It
comprises of representatives from Infrastructure, Finance and the
relevant Agency

Agency

A Commonwealth Government Agency/Department. Can be a Non-
Corporate Commonwealth Entity (NCE), Corporate Commonwealth
Entity (CCE) or a Commonwealth Company.

Agency Portal

A portal where Agencies can login to E-claims to provide
information and/or submissions regarding requests for AOG or
waiver of debts.

Audit Act

Audit Act 1901

Authorised Representative

A person or organisation authorised to act on behalf of a
Requestor or an Organisation. Authorisation may be
comprehensive or may be limited to specific Request(s), and
may have limited duration.

CDDA Compensation for Detriment caused by Defective
Administration

Clause Bank Standardised text that can be used to populate Decision or
Finalisation letter templates, email templates etc.

CM HPE Content Manager

Decision A decision that has been made by the Decision Maker/Delegate.

Decision Types

e Approved — A Request for AOG is approved for:
o the full amount requested by the Requestor, or
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o an alternative amount more than the original
amount requested by the Requestor
e Partially Approved — A Request for AOG is approved
for less than the amount requested by the Requestor.
e Not Approved - A Request for AOG is declined.

Decision Maker The Minister for Finance and the Public Service or his/her delegates
DPS Discretionary Payments Section

DPS CRM The Client Relationship Management system for DPS.

FC Federal Court

FCC Federal Circuit Court

Finance Department of Finance

FMA Act Financial Management and Accountability Act 1997

FMA Regulations Financial Management and Accountability Regulations 1997
LAB Legal Assurance Branch

NCE Non-corporate Commonwealth entity

PGPA Act Public Governance, Performance and Accountability Act 2013
PGPA Rule Public Governance, Performance and Accountability Rule 2014

Procedural fairness

The requirement to provide opportunity for the claimant to comment
on adverse information that is credible, relevant and significant 1

Requestor An mdividual, group, company or other body who submits an
application for an AOG payment

Registry Team The DPS Team with registry responsibilities.

RMG 401 Requests for discretionary financial assistance under the Public
Governance, Performance and Accountability Act 2013 -
Resource Management Guide No. 401

SFC Database Special Financial Claims (SFC) Database

ICONS

DEFINITION

Special Financial Claims (SFC) Database or DPS CRM

KEY POINTS

! Kioa and Others v West and Another (1985) 159 CLR 550 at 629.
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e Section 65 of the PGPA Act provides the decision maker, with an unfettered
discretion to approve a singular or periodic AOG payment to a person or body (e.g.
company), where special circumstances exist.

e AOG payments are ‘special gifts’ of money by the Commonwealth which fall outside
statutory or legal entitlement.

e There is no time limit on lodging a request for an AOG payment.

e AOG payments are permissive, in that the decision maker is able to approve a
payment but is not obliged to do so.

e AOG payments extend the body of the law and may be approved where the
Commonwealth considers it has a moral, rather than a legal, obligation to pay.

e Historically, around 28% of the requests received under the AOG mechanism are
approved (26%) or partially approved (2%)

e Special circumstances are for the decision maker to determine. Each case is
considered on its own merits. Even if special circumstances exist, the decision maker
is not obliged to authorise an AOG payment.

e While, AOG decisions hold no precedent value, there is an expectation of consistency
in decision making.

e AOG payments are debited against the annual appropriation of the relevant NCE.
Therefore, they are generally only applicable to the actions of, and/or
legislation/policy administered by, an NCE and/or its contracted providers.

e The AOG mechanism is not used to reconsider decisions made by NCEs under the
CDDA scheme.

e AOG payments are not to be used as an alternative to other avenues of redress.

¢ Finance may reconsider an AOG decision on the basis of error of fact or law, or on
the provision of new evidence.

e AOG decisions are subject to administrative review by the Commonwealth
Ombudsman, Federal Circuit Court and Federal Court.

e Procedural fairness applies to AOG decisions.?

DPS

DPS employs a diverse range of ongoing, non-ongoing and contract staff of varying age
groups, with different backgrounds, work/personal experience, and cultural/religious beliefs.

DPS engages in regular case discussions where staff of all levels are invited to provide
opinion on the circumstances surrounding individual or groups of AOG requests. Respectful
debate is encouraged in relation to case specific or topical issues in order to tease out relevant
considerations and potential outcomes.

Due to the discretionary nature of AOG payments, it is important that staff identify and
openly discuss any personal biases to ensure that they do not impact on ability to make
objective recommendations/decisions. On occasion, it may be appropriate for a staff member
to abstain from recommendation or decision in relation to a matter for which they hold bias.

2 Natural justice and ‘act of grace’ payments — Australian Government Solicitor — 4 March 2009

6 of 33



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 8

DPS seeks to work collaboratively with NCEs to facilitate an outcome suitable to the
claimant’s circumstances. The decision maker takes into account both the views and expertise
of the NCE, and the circumstances of the claimant in making a decision.

The Claims Officer and decision maker must treat all parties with respect and courtesy
consistent with the APS Values and Code of Conduct. This extends to the language used in
decision documentation.

Although decisions made in relation to requests for AOG payments hold no precedent value,
DPS places high importance on the quality and consistency of decisions. For this reason
decisions are subject to one or more quality assurance reviews' prior to determination.

THE ROLE OF THE NCE

NCEs are encouraged to provide submissions to finance in response to requests for AOG
payments containing the following information:

e Whether any alternative avenues of redress exist.

e Extracts and discussion relating to the intent of relevant legislation or policy.

e Specific details of any actions taken by the NCE which may have directly contributed
to the claimant’s situation.

e History and background of the matter, including the outcomes of any avenues of
redress or appeal.

e Any perceived anomaly in the law and an estimate of the number of
people/organisations affected.

e Any other information relating to the existence of special circumstances.

e  Whether the NCE supports the request for an AOG payment and why.

NCEs must provide a copy of their submission to the claimant for comment.

NCE:s are required to arrange the payment of any monies authorised by the decision maker
under the AOG mechanism.

HISTORY

The legislative power enabling the Commonwealth to make an AOG payment originated in
the Audit Act. Although the term ‘act of grace’ was not present in the Audit Act until 1979,
the Parliament of Australia Database holds evidence of the Commonwealth’s consideration of
AOG payments as far back as 1909.

Section 34A of the Audit Act:
e permitted the decision maker to authorise an AOG payment where it was reasonable
to do so because of special circumstances; and
e cstablished a committee to advise the decision maker on AOG requests over a

specified amount.

In 1993 amendment was made to section 34A to:
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e allow the decision maker to attach directions, terms and conditions to AOG
payments; and
e require repayment for non-compliance with the directions, terms and conditions.

The Audit Act was repealed in 1998 and replaced by the FMA Act and FMA Regulations.
The provisions relating to AOG remained largely unchanged.

From December 1988 to October 1995, the Minister for Finance trialled the devolution of
responsibility for AOG payments by delegating power to agency heads to approve payments
up to $50,000, with the requirement to consult Finance prior to decision.’

Following evaluation of the trial in 1991-92 Finance provided a report to a Senate committee
opposing permanent devolution of the AOG power. The Senate committee suggested a lower
level of devolution $5,000. However, on introduction of the CDDA scheme in 1995, requests
for compensation for the effects of defective administration were no longer considered under
the AOG power and the Minister for Finance revoked the agency head delegations.

In 2014 the PGPA Act and PGPA Rule replaced the FMA Act. Again, the provisions relating
to AOG remained largely unchanged, with the exception of a new requirement that approval
of an AOG payment be in writing.

LEGISLATION
Section 65 of the PGPA Act provides:

e the decision maker may, on behalf of the Commonwealth, approve payment/s to a
person because of special circumstances, even though the payment/s is not authorised
by law or required to meet a legal liability.

e AOG payments must be made from money appropriated by Parliament. Payment is
generally debited from an NCE’s annual appropriation, providing that the matter
relates to the administration of the NCE.

e acondition may be attached to an AOG payment. If the condition is not met, the
Commonwealth may recover the payment.

Section 24 of the PGPA Rule requires the Finance Minister to:
e cstablish an advisory committee consisting of representatives from Finance, the
Infrastructure Department and the relevant NCE; and
e consider a report by this committee before approving AOG payments over $500,000.

AOGVS EX-GRATIA

AOG payments differ from ex-gratia payments in that:

3 To compensate or not to compensate? Own motion investigation of Commonwealth arrangements for
providing financial redress for maladministration -
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e ex-gratia payments are made to restore equity to groups of people. AOG payments are
used to compensate an individual in special circumstances where there is a moral
responsibility to do so;

e ex-gratia payments are based on the Constitutional power of Government. AOG
payments are governed by the PGPA Act; and

e cx-gratia payments are approved by the Prime Minister and/or Cabinet. AOG
payments are approved by the Minister for Finance and the Public Service or his/her
delegates®.

DELEGATIONS

Section 65 (1) of the PGPA Act contains two steps. The first step is to consider whether it is
appropriate that an AOG payment be made by reason of special circumstances and if not,
decline the application on this basis. In the event that special circumstances exist, the second
step is to decide whether to authorise an AOG payment. On this basis delegates may make
decisions to decline AOG payment s regardless of the monetary value assigned to their
delegation (see Ashby v Commonwealth)

The majority of requests for AOG payment s are determined by Finance EL and SES staff:

$10,000 - Assistant Director, DPS

$20,000 - Director, DPS

$50,000 - AS, Risk and Claims Branch

$100,000 -
— First Assistant Secretary, Procurement and Insurance Division
— Deputy Secretary, Commercial and Government Services Group
— Secretary, Finance

Recommendations for approval over $100,000 must be determined by the Minister for
Finance, or the Assistant Minister for Finance, Charities and Electoral Matters.

Under section 24 of the PGPA Rule, recommendations for approval over $500,000 must be
referred to an Advisory Committee consisting of persons occupying positions specified by the
PGPA Rule. The relevant Minister must consider the recommendation of the Advisory
Committee when making a decision. DPS provides secretariat services to the Advisory
Committee.

The Department of Finance Delegations Instrument at Part 11, outlines the delegations in
relation to act of grace. All delegates can decline an application for waiver of debt, regardless
of the claimed amount.’

4 The Senate Legal and Constitutional Affairs References Committee — Review of Government Compensation
Payments - Chapter 3 — Other government compensation mechanisms

5 8 December 2008 - Finance Delegations Advice
17 March 2017 AGS Delegations and CCEs
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PROCESS

10.

1.

12.

13.

An individual, group, company or other body submits a request for an AOG payment
directly to Finance or via an NCE. The request is received by email
(sfc@finance.gov.au) or post.!
For privacy and disclosure reasons, Finance requires completion of an Application for
an AOG payment form. Attachments are permitted.
The Registry Team within DPS reviews the application form and attachments and
requests further information from the claimant as necessary .1
The Registry Team may finalise” a matter if:

a. alternative remedies are available”

b. it does not relate to the actions of an NCE or the impact of Commonwealth

legislation or policy."

c. the CDDA scheme is applicable"!

or another reason.
The Registry Team identifies the NCE/s to which the request relates. The Registry
Team forwards the application form and attachments to the NCE with a request for
agency submission", The NCE is given four weeks to reply. The Registry Team will
generally approve an extension of time if requested.™
For procedural fairness, the NCE provides a copy of its submission to the claimant.*
In some circumstances, this function may be performed by the Registry Team.X The
claimant is given four weeks to comment on the NCE submission. The Registry Team
will generally approve an extension of time if requested.*!
If the claimant submits further information, the Registry Team provides the
information to the NCE for comment. The NCE is given four weeks to reply. The
Registry Team will generally approve an extension of time if requested. *i
When either the claimant or the NCE declines to provide further information, the
matter is ready for drafting. The Registry Team allocates the matter to a Claims
Officer for consideration.*
The Claims Officer reviews the matter and determines whether any further
information is required from the claimant or NCE. If so, the Claims Officer requests
this information and conducts any required follow up.
If no further information is required, the Claims Officer prepares a recommendation
email and notification letter (approval)*” or a draft decision letter (partial approval or
decline)*" for the relevant decision maker.°®
Prior to sending the documentation to the decision maker, the Claims Officer refers
the draft recommendation, notification or decision letter to a supervisor, the Assistant
Director, Quality Assurance, or a peer for quality assurance.*"!
The supervisor, Assistant Director, Quality Assurance or peer reviews the
documentation and provides feedback to the Claims Officer."
The Claims Officer incorporates the feedback and refers the documentation to the
relevant decision maker for decision. If the decision maker is the Finance Minister or
Assistant Finance Minister, a Ministerial Submission is required in addition to the
decision documentation.

% Where a Claims Officer’s recommendation differs from the recommendation of an NCE, the Claims Officer
may contact the NCE, prior to decision, to advise the possibility that the delegate’s decision may be at odds with
the NCE recommendation.

10
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14. The decision maker reviews the documentation and either signs the decision letter
(with minor amendment if applicable) or refers the matter back to the Claims Officer
with feedback. This process continues until the decision maker signs the decision
letter and provides it to the Claims Officer.

15. The Claims Officer scans the signed decision letter and places it on the G-Drive or
CM file. The Claims Officer advises the claimant*™ and relevant NCEs® of the
decision. The Claims Officer provides the claimant with appeal rights.**

16. The Claims Officer finalises the matter on the SFC Database. !

17. The Claims Officer submits the paper or CM file for audit.**iii

18. The Registry Team audits the paper or CM file and transfers the matter from ongoing
to completed, in the G-Drive or CM.

TEMPLATES

AOG templates are located on CM at ED2019-8807*" (Approval) and ED2019-8808**
(Decline).

Approval recommendations are to be sent to the delegate via email. A SOP including
instructions for preparing the delegate’s decision is email is located on CM at ED2019-
12992. *ViThe template is on CM at ED2019-8689*Vii, A sample delegate’s decision email is
located on CM at ED2019-8688*Vil,

Decline recommendations are sent to the delegate via an email link. The template is located
on CM at ED2019-12994**, A SOP including instructions for completing the AOG decline
decision template®™* is located on CM at ED2019-13117.”

SAMPLE DECISION LETTER WORDING
Example text for decision documentation is located on CM at ED2019-7811%,

GUIDANCE

Estimates Memorandum

In 1995 Finance noted in an Estimates Memorandum (1995/42) that it would not consider a
request for an AOG payment where the request was previously rejected by an NCE under the
CDDA scheme and relates to defective administration.

Finance circulars

In November 1997, Finance issued Finance Circular to Commonwealth agencies. This
document noted that AOG payment s were ‘special gifts’ of money by the Commonwealth
that fell outside statutory entitlements, government approved schemes (such as grants in aid),
and payments by the Commonwealth under legal liability (including settlement of legal
claims).

Standard
, Operating Procedur

11
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The circular further noted that AOG payment s could be made to anyone, for any reason, but
generally provided fair and just remedies to persons unfairly disadvantaged by government
activities, with no other avenue for redress.

Further Finance Circulars, issued in 2006% and 2009°, noted:

e The AOG power is afforded to the Minister. The Minister is interchangeable for legal
purposes, with the Special Minister of State. !

e The AOG power is available to provide a remedy in respect of all NCEs. CCEs have a
separate legal identity to the Commonwealth and therefore are not generally subject to
AOG payment s.

e There is no time limit on submitting an AOG request.

e There is no automatic entitlement to an AOG payment, the decision maker is able to
approve a payment, but is not obliged to do so.

e The AOG mechanism is designed to take into consideration circumstances specific to
individual persons or bodies, each request is considered on its own merits.

e Guidance aims to achieve consistency and impartiality in evaluating the merits of
different circumstances. It is not prescriptive.

e AOG payment s were appropriate as a last resort. However, the AOG mechanism may
be used where barriers exist that prevent the pursuit of alternative remedies and there
is an overarching moral obligation to make an AOG payment.

e Decisions are made at the discretion of the decision maker. Special circumstances are
not defined and are for the decision maker to assess. Generally they are considered to
apply where:

— aloss has arisen from an alleged act or omission on the part of an
agency/agent of the Australian Government, the agency/agent was the direct
cause of the loss and the loss was not a result of the initiation of processes
consistent with the agency/agent’s responsibilities under the AAO. (e.g. where
the agency/agent is obligated to initiate prosecution against a claimant.)

— Commonwealth legislation had an unintended, anomalous, inequitable or
otherwise unacceptable result in the claimant’s circumstances which was
specific to the claimant, outside the claimant’s control and consistent with the
legislative intent.

— prospective legislative change is proposed to correct an anomaly or unintended
effect which could be applied to the claimant.

e AOG payment s should not be used:

— to compensate a person or body for a debt owed to the Commonwealth. An
AOG payment may be approved where a claimant has paid a debt that would
have been waived under the FMA Act if it still existed.

— to address legal claims for monetary compensation. These matters can be
considered under the Legal Services Directions.

— to address APS employment matters. These matters can be considered by the
agency head under section 73 of the Public Service Act 1999.

8 Finance Circular 2006/05 — Discretionary Compensation Mechanisms

? Finance Circular 2009/09 - Discretionary Compensation and Waiver of Debt Mechanisms
10 Section 19A of the Acts Interpretation Act 1901

12
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— to supplement payments set by specific legislation which caps the amount a
beneficiary may receive, in circumstances where the legislation expresses
clear intention that these caps not be exceeded.

— where the AOG payment would be applied to all or most beneficiaries under
the legislation on an ongoing basis, or for a significant period of time.

— where the AOG payment would have the effect of establishing a payment
scheme for a group of claimants, without regard to the merits of each
individual’s circumstances. These matters may be considered by Parliament as
an ex-gratia payments under section 61 of the Constitution.

— where the matter relates:

= to private circumstances, outside the sphere of Commonwealth
administration or legislation,
= to ajudicial decision, on the basis of the doctrine of separation of
owers
= to a change in criteria which resulted in ineligibility for a benefit
previously received, on the basis that legislation is progressive

e AOG payment s can cover both economic and non-economic loss. Claims regarding
loss which would normally relate to CDDA, can sometimes be considered under the
AOG mechanism where a moral, rather than administrative reason, for payment
exists. For example, where the agency has determined that no defective administration
exists but legislative intent raises a moral ground for payment.

e The AOG Power is not used to provide remedies for major legislative or program
deficiencies. These provisions should be rectified through statutory remedies with
retrospective effect.

e The decision maker determines the amount of payment having regard to the
circumstances of the request and, as far as possible, restoring the claimant to the
position he/she would have been in had the circumstance not arisen. Considerations:

— any benefit the claimant may have been entitled to had the special
circumstances not arisen

— any claimed financial loss

— the extent to which the claimant contributed to the loss, and what steps they
took to minimise or contain the loss

— any interest or taxation implications

e Procedural fairness is afforded to claimant s prior to decision

e A deed of release and indemnity may be appropriate

e Reconsideration will only be conducted if pertinent new evidence/facts/arguments are
presented

e Decisions made under the AOG mechanism do not establish precents

RMG 401

The current guidance for decision makers is RMG 401. Where the RMG differs from the
Finance Circulars above, the RMG takes precedent.

RMG 401 provides the following guidance to decision makers in considering requests for
AOG payment s

13
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9. ‘Special circumstances’ and ‘appropriate’ are not defined in the PGPA Act and are for
the decision-maker to assess.

10. Examples of special circumstances that may make it appropriate to approve an AOG
payment include instances when:

e an act of a non-corporate Commonwealth entity (NCE) has caused an
unintended and inequitable result to a person seeking a payment

o  Commonwealth legislation or policy has had an unintended, anomalous,
inequitable or otherwise unacceptable impact on the claimant ’s
circumstances, and those circumstances were:

— specific to the claimant

— outside the parameters of events for which the claimant was responsible or
had the capacity to adequately control

— consistent with what could be considered to be the broad intention of the
relevant legislation

e the matter is not covered by legislation or specific policy, but the
Commonwealth intends to introduce such legislation or policy, and it is
considered desirable in a particular case to apply the benefits of the relevant
policy prospectively

11. The Commonwealth uses contracted providers for some services. The actions of
contracted provided are not within the scope of the CDDA Scheme. Where a person
alleges that the actions of a contracted provider may have caused financial detriment to
them, the matter may be considered under the AOG mechanism.

12. AOG payment s may not be approved, for example, when:

o The proposed payments would have the effect of supplementing capped payments
set by other specific legislation, in circumstances where that legislation expresses
the clear intention that particular payment levels cannot be exceeded in any
circumstances.

o The proposed payments would have the effect of establishing a payment scheme to
apply to a group of individuals, without considering the merits of their requests on
an individual basis.

13. Payments under the AOG mechanism must be made from money appropriated by the
Parliament. Therefore, as a matter of practice, the AOG mechanism is generally not
available:

e when a request has arisen from private circumstances outside the sphere of
Commonwealth administration, there has been no involvement of an agent or

NCE of the Commonwealth and the matter is not related to the impact of any
Commonwealth legislation

14
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e in respect of a matter that relates solely to the involvement of corporate
Commonwealth entities which have a separate legal identity to the
Commonwealth

e fo compensate a person or body for a debt owed to the Commonwealth

e fo compensate a person for a loss arising from a judicial decision not
involving the executive arm of the Government.

In addition to the Finance Circulars above, RMG 401 notes:

e Prior to lodging a request for an AOG payment the claimant should:
— investigate other avenues for a person to receive financial assistance from the
Commonwealth.
— exhaust options for internal and external review.
— utilise existing legal review mechanisms for decisions incorrect at law.

Relevant case law

Attorney-General (NSW) v Quin (1990) 170 CLR 1

Justice Brennan noted that if the power is conferred by statute but the statute prescribes no
criteria governing the exercise of the power, the power must be at large. (33)

Groth v Secretary, Department of Social Security (1995) 40 ALD 541

Justice Kiefel noted that if a tribunal were to conclude that something unfair, unintended or
unjust had occurred there must be some feature out of the ordinary. (545)

United Mexican States v Cabal [2001] HCA 60

Justice Gleeson noted:

e special circumstances may be present where the individual case is different from both
the ordinary course of events and the disadvantage a person in the situation would
ordinarily endure. The circumstances need to be extraordinary. (60)

e [t is not necessary to establish that any particular circumstance should be regarded as
special, several factors in combination can constitute special circumstances. (52)

e Delay is not a special circumstance, unless unusual. (54)

Toomer v Slipper[2001] FCA 981

Justice Weinberg noted:

e the discretion invested in the Minister is broad. Any number of circumstances may
give rise to an AOG payment. It is impossible to anticipate the situations in which an
AOG payment may be warranted. The Minister is not bound to have regard to any
other matter than those set out in s 33 (FMA Act) itself and any that may be discerned
by implication from the subject matter, scope and purpose of the FMA Act. (31)
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the Minister is entrusted with the power to authorise an AOG payment. These
payments are not based on legal entitlement but are made in response to moral
obligations assumed by the Commonwealth as a result of its actions or instruments.
Provided that the Minister exercises the power lawfully, the decision cannot be
disputed. (47)

Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Palme (2003)

216 CLR 212 HCA 56

Justice Kirby noted that administrative decisions should:

— encourage examination of the relevant issues, elimination of extraneous
considerations, consistency in decision-making and guidance for future like
decisions.

— promote acceptance of the outcome

— facilitate the work of the courts in performing their supervisory functions

— encourage good administration by ensuring that proper consideration by the
decision-maker

— promote real consideration of the issues and discourage the decision-maker
from merely going through the motions

— increase public confidence in, and the legitimacy of, the administrative
process. (105)

Clement v Minister for Finance and Deregulation [2009] FMCA 43 (30 January 2009)

Federal Magistrate Neville noted:

the decision to refuse an AOG payment under section 33 of the FMA Actis a
reviewable decision under the Administrative Decisions (Judicial Review Act 1977)
(ADJR Act). However, such decisions are not open to merits review.

section 33 of the FMA Act gives rise to a moral responsibility or obligation to remedy
an injustice that is incapable of solution through the ordinary processes of the law.
The responsibility must be based on the virtue of justice, rather than charity and
cannot be exercised on a whim. There must be no other avenues available to remedy
the circumstance.

it is impossible to state in advance what may constitute special circumstances. The
decision to make a payment rests, as a matter of discretion, on the Finance Minister.
There is no duty or compulsion for the Finance Minister to authorise a payment, even
if special circumstances exist.

G & M Nicholas Pty Ltd v Minister for Finance and Deregulation (2009) 174 FCR 471

Justice Cowdroy noted:

the power to approve an AOG payment is unconfined and depends solely upon the
opinion that it is appropriate to do so. (41)

natural justice demands that the party affected by a decision be given opportunity to
deal with matters which are adverse to their interests and are credible, relevant and
significant to the decision. (54)
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o the fact that the discretion is broad and describes no procedure for its exercise does
not mean that the Minister is absolved from the requirement to provide the claimant s
with the material on which he would rely. (65)

Tavlor v United States of America [2012] FCA 366

Justice Collier noted that special circumstances depend on the particular facts of the case and
consideration of the entirety of the circumstance of the claimant. (24)

Simeon v Minister for Finance and Deregulation [2012] FCA 286

Justice Edmonds noted that the weight to be attributed to evidence is ultimately a matter for
the Minister. (35)

Tomson v Minister for Finance and Deregulation [2013] FCA 664 33

Justice Rares noted:

e ‘Special’ is used to describe what is different or exceeds in some way from ordinary,
usual or common, due to:

— distinguishing qualities or features,
— distinct or individual character, or
— having individual, particular or limited application (35)

e There is nothing in the FMA Act that suggests the Minister is limited the breadth of
factors that he/she may take into account, or must have regard to certain conditions
when exercising the discretion under section 33 of the FMA Act. However, the
Minister must exercise his/her discretion reasonably, having regard to the scope and
purpose of the FMA Act. (37)

e In determining whether or not it is appropriate to reconsider a matter, the decision
maker should:

— determine whether the application, considered as a whole, raises special
circumstances that warrant the exercise of the discretion to authorise a
payment (43)

— Dbe willing to depart from any applicable policy (48)

— give proper, genuine and realistic consideration to the merits of the case (48)

— have regard to the evidence available to the original decision maker (50)

— have regard to any new information provided by the claimant (50)

Quintano v Minister for Finance and Deregulation [2014], FCA 531

Justice Edmonds, McKerracher and Katzmann noted (65):

The Minister said he had considered the Finance Circular. Paragraph 6 of
Attachment B of the Circular states that one of the key features of the act of grace
mechanism is that “it is appropriate in cases where there is a moral, rather than
legal, obligation to the person or body concerned”. In these circumstances, there is
no reason to conclude that the Minister did not consider whether there was a moral
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obligation to Mr Quintano. True it is, the Minister did not use the expression “moral
obligation”. But, as the Minister submitted, there is no particular magic in those
words. As we have already observed, the matters raised in paras 6, 11 and 12 of the
Minister’s statement of reasons relate to that very question.

Williams v Commonwealth (No 2) [2014] HCA 23

French CJ, Hayne, Crennan, Kiefel, Bell and Keane JJ noted (in summary):

e payments made by the Commonwealth must be supported by the executive power
under s 61!! of the Constitution

e questions about the ambit of the Executive’s power to spend must be decided in light
of all of the relevant provisions of the Constitution

e the Commonwealth requires legislative authority in order to expend public money

Ward v Commissioner of Taxation [2016] FCAFC 132

Justice Roberson, Davies and Wigney noted:

e There was a misconception by the decision maker that special circumstances could
only apply if something unintended, other than the natural and foreseeable
consequences of the claimant’s decisions had occurred. (40)

e It was open to the decision maker to find that special circumstances existed if the
provisions operated on the claimant, in his/her individual circumstances, in an unfair
or unjust way because the claimant, acting on the advice of another, accidentally
breached a rule which had consequences disproportionate to the intended operation of
the statute. (41)

e The decision maker erred in law by taking too narrow a view of what constitute
special circumstances, by considering factors in isolation before focusing on the
entirety of the circumstances. (43)

Dennis V Minister For Finance [2017] FCCA 45

Judge Jarrett noted:

e Section 65(1) does not confine the Minister’s discretion. It does not make the
consideration of any particular matter mandatory. The ground of failure to take into
account a relevant consideration can only be made out if the decision-maker fails to
take into account a consideration which he is bound to take into account in making
that decision. (60)

e The question of unreasonableness applied to the exercise of the discretion conferred
by s65 (1) of the PGPA Act. In the absence of the Minister being satisfied that special
circumstances existed so as to give rise to an occasion for the exercise of the
discretion

! The executive power of the Commonwealth is vested in the Queen and is exercisable by the Governor-
General as the Queen’s representative, and extends to the execution and maintenance of this Constitution and
the laws of the Commonwealth
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Stirling v Minister for Finance [2017] FCA 874

Justice Tracey noted:

e The decision maker is required to:

consider and apply the definitions or statutory provision identified as being
relevant to the decision (13)

make findings on material questions of fact referring to the evidence or other
material on which those findings were based (15) that inform the reader
whether or not the decision maker accepts the statements or opinions of the
relevant parties (20)

make a finding in relation to a claim prior to rejecting the claim (20)

give reasons for the decision that explain the ‘actual path of reasoning’ by
which the decision maker arrived at a conclusion in sufficient detail as to
enable a reviewing court to determine whether an error of law has occurred
1)

explain how the reasons engage with the case being put (21)

explain the relevance of each argument to the decision (29)(30)

give quality of attention to mandatory considerations and engage in active
intellectual process, in which each relevant matter receives genuine
consideration (40)

consider the broad intent of the PGPA Act (44)

consider the representations of the claim as a whole, rather than the various
items of evidence and individual submissions by the claimant, which do not
each become mandatory items for consideration (45)

Tsvetnenko v United States of America [2019] FCA 206 (22 February 2019)

Justice Mckerracher noted that special circumstances should be considered cumulatively.

(181)

Ashby v Commonwealth of Australia [2021] FCA 40 (29 January 2021)

Justice Bromwich noted:

e .. where relevant considerations are not specified in a relation to the exercise of an
executive power, it is largely for the decision-maker, in light of the material furnished,
to decided relevance and comparative importance (6)...Merely declining to give a
particular claim or part of a claim...weight or significance, including by way of
making findings on material questions of fact about it and in reaching determinative
conclusions, does not...demonstrate that there is a vitiating deficiency in the decision-
making process...the delegate was not obliged to...treat such claims as being
significant, let alone determinative (7)...The delegate was entitled to give those
considerations no separate weight and not to address them further in the findings of
material facts or in the reasons or conclusions reached (9)
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e Delegates are entitled to make decisions to decline applications for AOG payment s,
regardless of the monetary limit attached to the delegation (15), on the basis that the
power under s 65(1) of the PGPA Act, contains two separate steps:

— First to consider whether it is appropriate that an AOG payment be made on
the basis of special circumstances and, if not, decline to authorise an AOG
payment (13) An application can fail at the first hurdle, without there being
any need to consider authorisation of a payment if that point is not reached
(14)

— Second, only if satisfied that it is appropriate for an AOG payment to be made
on the basis of special circumstances, decided whether to authorise such a
payment (13) If the requirement of a payment being appropriate by reason of
special circumstances is not met, the step of approval of payment is never
reached (14)

— This interpretation is supported by :

= Section 24 of the PGPA Rule, which requires the Minister to consider
a report from the advisory committee prior to authorising an AOG
payment over $500,000 and ...contemplates appropriateness
potentially requiring more than special circumstances being
established (15)

= Section 65(2) of the PGPA Act, which provides that authorisation of a
payment, must be in accordance with any requirements prescribed by
the rules (15)

= ...when considering whether an application for an AOG payment
should result in a payment being authorised, it will first and separately
be determined whether any such payment first meets the test of being

appropriate by reason of special circumstances having been
established (15)

Ogawa v Finance Minister [2021] FCA 59 (5 February 2021)

Justice Snaden noted:

o The PGPA Act does not define what might or might not constitute “special
circumstances”. There is no other legislative fetter on the very broad discretion that
the section confers.

e The decision maker was not obliged, whether by reason of authority (including Teoh)
or otherwise, to give advanced notice of a decision to decline the claimant’s AOG
application. The claimant cannot be understood to have possessed any ‘legitimate
expectation’ that the AOG application would be decided in their favour.

e The claimant ’s submission claims that the decision maker, ...had he been acting
reasonably under the light of the facts with which he was confronted, could not have
come to any conclusion other than it was appropriate to make an AOG payment . The
facts do not mandate any particular outcome. Even if the decision maker had accepted
all factual assertions made by the claimant , ...it would still have been open to [the
decision maker], acting reasonably, not to have formed the view that it was
appropriate to make an AOG payment
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ADMINISTRATIVE LAW

Decision makers must record their decision in writing'>** along with the reasons for the

decision. This document is called a statement of reasons (SOR). The decision maker is legally
responsible for the SOR.

The ADJR Act requires that a SOR contain:

e the decision;

e findings on material questions of fact;

e reference to the evidence or other material on which those findings were based; and
e the reasons for the decision.

An SOR must:

e Dbe written in plain English, avoiding technical terminology and abbreviations

e reference the authorising legislation, being section 65 of the PGPA Act

e state the decision maker’s title and/or position number and standing i.e. authorised
delegate

e reference any submissions, recommendations or reports considered in making the
decision (e.g. Advisory Committee report/NCE advice)

e clearly articulate the findings of fact and the process of inference and identify
evidence that was considered relevant, credible and significant in relation to each
material finding of fact

e if evidence is conflicting, the SOR should identify which evidence was preferred and
why

e logically explain the reasoning process that led to the decision, linking in the findings
of fact

o reference legislation, case law, policy, guidelines or other material taken into account

e provide both internal and external appeal rights

Decision makers are expected to operate with accountability and transparency. A decision
maker will be subject to criticism from review bodies, including the Ombudsman and courts,
if the reasons for a decision are deficient, inaccurate or do not describe why the decision was
made.

Any person or organisation ‘aggrieved’ by a decision may request an SOR. The term
‘aggrieved’ is not limited to the person/organisation to which the decision relates. It may also
cover persons/organisations that have a material or non-material interest affected by the
decision'.

12 Section 65(1) — PGPA Act
13 Section 4 — ADJR Act
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Although decision makers are obliged to provide an SOR on request!?, it is best practice to
provide this document when notifying the claimant of the decision. DPS follows this practice
for all decisions declining or partially approving an AOG payment. DPS provides reasons on
request for decisions approving an AOG payment in full.

APPEAL MECHANISMS
Internal Review

A claimant may request an internal review (reconsideration) of the decision.

Requests for reconsideration will only be accepted if the decision contains an error of fact or
law, or the claimant presents new evidence which is material to the decision. A policy for
assessing requests for reconsideration is located on CM at ED2019-8693.13

Requests for reconsideration are considered impartially by decision makers not associated
with the original decision. The decision maker reviews all documentation on file and
determines whether reconsideration is appropriate. The decision maker advises the claimant
of his/her decision™*iii,

Commonwealth Ombudsman

A claimant may lodge a complaint with the Commonwealth Ombudsman
(the Ombudsman).

The Ombudsman investigates actions and decisions of Australian Government agencies to
see if they are wrong, unjust, unlawful, discriminatory or unfair. The Ombudsman also seeks
remedies for administrative deficiency and takes action to improve public administration.

The Ombudsman is unable to review decisions of Ministers.

The Ombudsman is not obliged to investigate the complaint. If the Ombudsman determines
that investigation is warranted, it will contact Finance for information. Finance may offer to
review the matter internally if warranted.

Following investigation, the Ombudsman will issue a finding and recommendation/s (if

applicable). Although Finance is not obliged to implement the Ombudsman’s
recommendations, it is best practice to do so.

Federal Circuit Court and Federal Court

14 Section 13 — Reasons for decision may be obtained — ADJR Act (within 28 days from the date the decision is
made)

First draft of an
SOP on reconsidera
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A claimant may file an application with the Federal Circuit Court (FCC) or Federal Court
(FC). Claims Officers can track matters before the FCC/FC on the Commonwealth Courts
Portal.

The claimant must pay a fee (FCC/FC) to lodge their application with the FCC/FC, and may
be subject to other costs associated with the hearing.

When handing down judgement, the FCC/FC may consider awarding costs to the successful
party. Both parties have the option of seeking a costs order for legal costs associated with
lodging an application or defending against an application before the FCC/FC.

When an claimant lodges application with the FCC/FC, the claimant will serve Finance with
a Notice of Filing and Hearing. The Respondent is the Finance Minister.

The Claims Officer provides the Notice of Filing and Hearing to the Legal Assurance Branch
(LAB) and the Director, DPS. The Claims Officer informs the Finance Minister via the
Significant Matters Report and/or by Ministerial Submission.

The Claims Officer engages an external legal service provider to represent the Respondent.
The process for commencing the engagement of an external legal provider is below.

Starting the process to engage an external Legal Services Provider (drafting a Request for Quote (RFQ))

Do you have 3 specific external Legal
Services Provider (LSP) that you are

seeking to engage for Legal Services?

Plense refer 1o the WOAG Legal
Services Panel (the Panel) “Matrix of
LSPs” o select a LSP or multiple LSPs
who are able to provide Legal Services.

in the applicable practice area

Is the LSP on the WOAG Legal Services
Panel (the Panel)?

15 the LSP approved 1o provide the
Legal Services in the applicable practice

area under the Panel? Are you seeking ta engage AGS for Please complete the RFQ template to

Legal Services? engage a LSP through the Panel

Please refer to the Panel “Matrix of
Lsps”™

If you have any questions
along the way, please do not
hesitate to contact LAB for
assistance.
Email:
legalservices@finance.gov.au
nNo NO

Guidance and step by step processes, including recorded webinars and forms, can be found
on the LAB intranet page here. In seeking external legal advice, Claims Officers must ensure
they both abide by their obligations under the Legal Services Directions and maintain
protection of Legal Professional Privilege.
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The Claims Officer seeks prospects of success from the legal service provider. The Claims
Officer provides copies of all correspondence with the legal service provider to LAB and the
Director DPS for input, prior to sending.

The Claims Officer manages the contract with the legal service provider and arranges

payment of invoices through the Registry Team.

The FCC/FC have jurisdiction to hear applications under the Administrative Decisions
(Judicial Review Act 1977). The FCC/FC can review decisions on the following grounds:

the claimant was not afforded procedural fairness
the decision maker did not follow the procedures required by law
the decision maker did not have the appropriate jurisdiction to make the decision
the decision maker was not a delegated officer under the PGPA Act
e the making of the decision was an improper exercise of power conferred by the PGPA
Act:
— taking into account an irrelevant consideration or failing to take into account a
relevant consideration
— using the power for a purpose other than which it was conferred
— using a discretionary power in bad faith
— failing to have regards to the merits of the case
— exercising the a personal discretion at the direction or behest of another
— the result of the exercise of power is uncertain
— there is an abuse of the power
e the decision involved an error of law, whether or not the error appears in the decision
e the decision was induced or affected by fraud
e there was no evidence or other material before the decision maker to justify the
decision
¢ the decision was otherwise contrary to law

The FCC/FC considers decisions under administrative law. The FCC/FC may decide whether
the decision maker applied the law correctly and provided a fair process.

Due to the discretionary nature of section 63 of the PGPA Act, the FCC/FC is unable to
conduct a merits review of the decision, and therefore cannot change the decision. If the
FCC/FC find in favour of the claimant, it must refer the matter back to Finance to remake the
decision in accordance with the relevant legal requirements.

SIGNIFICANT MATTERS

DPS is required to report to the Secretary and Minister on significant matters. A significant
matter is a matter which may be politically sensitive or attract media attention. The Registry
Team runs a significant matters report via the SFC database every Thursday.

The SFC database has a ‘Risk rating’ — ‘Significant field’. If this field is selected for a matter
the matter will appear on the automatically generated Significant Matters report. If you think
a matter should be escalated to the Significant Matters Report, please consult your team
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leader. If your matter is to be regarded as a significant matter you please complete the
following steps in the SFC database:

e Select ‘Significant’ in the ‘Risk Rating’ field.
e Insert one of the following numbers and add a brief explanatory comment in the
‘Reason for Risk Rating’ field.

1. Submission This is used for matters where a
submission is being prepared and will
be with the Minister in the next week,
or is already with the Minister (include
the date referred)

2. MP representation - [name of MP] For all cases with an MP representation

3. Advisory Committee For cases where an Advisory
Committee has been established, or is
considered likely

4. Wrote to the Finance Minister For cases where correspondence has
been addressed to FM or AFM —
whether it came through PWS or not

5. Other — (short reason for inclusion) | For cases we want on the Minister’s
radar.

e Ensure that current ‘Status’ in the ‘Process History’ tab includes a summary, in
chronological order, of the history of the case including the current status e.g.

— 12/06/19 - NCE update received - response to be provided by 14 June 2019
— 11/06/19 - Reminder sent to NCE

— 30/05/19 - Reminder sent to NCE

— 26/04/19 - Claimant response sent to NCE for comment.

— 26/04/19 - Claimant response to NCE advice received

— 26/04/19 - Request for status update on response to NCE advice - Claimant
— 18/04/19 - Request for status update on response to NCE advice - Claimant
— 12/04/19 - Claimant response to request for information

— 03/04/19 - Request for information - Claimant

— 29/03/19 - Request sent to claimant for response to NCE advice

— 29/03/19 - NCE advice received

PRIVACY

DPS holds a wide variety of information and facts about individuals which may be regarded
as ‘personal information’.

The Privacy Act 1988 (Privacy Act) defines ‘personal information’ as:

Information or an opinion about an identified individual, or an individual who is reasonably

identifiable:
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a) Whether the information or opinion is true or not; and
b) Whether the information or opinion is recorded in material form or not

The Department of Finance has developed a guide to help identify what may or may not be
personal information. The guide includes common examples of personal information i.e.

Information on an individual’s private life,
history or preferences e.g.

Personal attributes or characteristics e.g.

e Name (first name and surname) e Education or social background

e Age or date of birth e Criminal convictions or charges

e Place of birth e Marital status

e Gender e Details of family or friends

e Race or ethnicity e Membership of community

e Signature organisations or other groups

e Physical appearance (eye colour, hair e Tastes, activities, hobbies or pastimes
colour, height, weight or finger e Sexual orientation or practices
prints) e Political, philosophical, or religious

e Temperament or other personality beliefs
traits

e Contact details (address, phone
number, email)

Employment information e.g. Government identifiers e.g.
Current or former employees e Australian Government Service
Current or former employment (AGS) number
positions e Tax File Number (TFN)
Salary e Licence number
Contact details e Medicare number

e Work performance, skills,
qualifications, or aptitude

e Work hours, leave history or other
employment practices

e Members of professional or trade
associations/unions

Health information e.g. Financial information e.g.

Blood type o Credit care details
Personal or family history of illness e Bank details
or disability e Loan details

e Biometric or genetic information o Financial assets or habits
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Personal information can be a single detail, such as a name, or a combination of details that,
when collated, could reasonably be used to identify an individual.

Under the Privacy Act, DPS is only permitted to collect the minimum amount of information
needed to make a decision under the relevant legislation. DPS is not permitted to collect
information about an individual on the basis that it might be required in the future. The
application forms used by DPS outline what information we collect, why we collect it and
what we will use it for.

DPS must take reasonable steps to protect personal information from unauthorised access or
disclosure, misuse, interference and loss. Of particular concern within DPS is unauthorised
access or disclosure.

Unauthorised access is when personal information held by DPS is accessed by a person (a
Finance employee or other), who:

e isnot permitted to access that information, or

e is permitted to access personal information, but does so for a purpose other than
required to perform their role. For example, out of interest, or for the purpose of
identity fraud or other crime

Unauthorised disclosure is when personal information is made accessible or visible to others
outside of DPS who are not authorised to receive this information.

Unauthorised access or disclosure may result in a privacy data breach. Privacy data breaches
must be reported and responded to in line with the Finance Data (Privacy) Breach Response
Plan. The Finance Privacy Team is available to assist in the event of a suspected privacy
breach.

Claims Officers can take steps to prevent privacy breaches by:

e turning off Outlook auto-populate in relation to email addresses

e checking CM and the SFC Database for updates to home or email addresses prior to
sending information/decisions to claimants

e ensuring that only the NCE/s relevant to the circumstances identified by the claimant,
receive information about the AOG application, and that this information does not
contain personal details in excess of that required to address the claimant’s
submission/s, such as tax file numbers or other

e providing a summary of claims, as opposed to the original documents, omitting any
areas of privacy concern highlighted by the claimant (summaries may be provided to
the claimant for feedback prior to distribution to the relevant NCE/s)

e checking that any email attachments (including applications and decision
documentation) relate to the correct claimant, prior to sending

e checking that any redacted documents do not unintentionally contain personal
information that could, on its own, or in combination with other information,
reasonably be expected to identify the claimant, or any other individual, group,
company or body for which there is a privacy concern
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TAX FILE NUMBERS

Privacy (Tax File Number) Rule 2015 (TEN Rule) regulates the collection, storage, use,
disclosure, security and disposal of individual’s tax file number (TFN) information. A breach
of the TFN Rule constitutes a breach of the Privacy Act and may result in a complaint to the
Information Commissioner. In addition, authorised use or disclosure of TFN’s can be an
offence under the Taxation Administration Act 1953 (TAA) with penalties including fines and
imprisonment.

TFN can only be requested or collected by TFN recipients. A TFN recipient is:

e the Commissioner of Taxation

an assistance agency

an approved recipient

an authorised recipient

the trustee of a superannuation fund

Finance and in particular, DPS, is not a TFN recipient. This means that DPS cannot request
or collect TFN’s from an individual. In the event that DPS is provided with a TFN by a
claimant (which occurs frequently), DPS must:

e take reasonable steps to immediately destroy or permanently de-identify TFN
information
e not use or disclose the TFN to any other party

Should you encounter a TFN on CM or another records management system, immediately
notify the Registry Team.

CONFLICT OF INTEREST

In line with the APS Code of Conduct, Case Officers must ensure that their personal interests
are not in conflict with their official duties.

A Claims Officer may experience a conflict of interest, for example, in relation to:

e personal involvement in a decision or action that relates to an application for an AOG
payment

e personal involvement in external committees, organisations or companies (including
as a shareholder)

e applications for AOG payment is made by friends, family, organisations or other
bodies with a personal connection to the Claims Officer

e applicants involved in recruitment or procurement processes known personally to the
Claims Officer
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If the interest of a Claims Officer could reasonably be perceived to influence their duties they
must:

e Advise a supervisor in writing

e Agree on suitable mitigation strategies (such as refraining from involvement in a
matter)

e Complete a conflict of interest form (if applicable)

BIAS

The Macquarie Dictionary defines bias as ‘a particular tendency or inclination, especially one
which prevents unprejudiced consideration of a question’. In broad terms bias is the action of
supporting or opposing a particular person or things in an unfair way, because of allowing
personal opinions to influence judgement!®

Claims Officer/Delegates may have conscious or unconscious bias for example, in relation to
the following:

e the age, race, sex, background, personality, physical or mental health of the claimant

e the circumstances of the claimant in relation to the Claims Officer/Delegate’s
personal experience, the experience of friends or family members, or decisions in
relation to previous applications, and/or

e opinions formed on publically available information, such as media articles

Other forms of bias that relate to decision making include:

e overconfidence bias - being overly optimistic about one’s ‘correctness’
e anchoring bias — fixation on initial information and failing to adjust opinion on the
basis of further investigation
e confirmation bias — gathering data to support own conclusions, rather than to
objectively investigate a claim
e representative bias:
0 wrongly comparing two situations because of perceived similarities, ignoring
individual circumstances
0 failing to compare similar situations, leading to inconsistency in decision
making
e availability bias — using the information most readily available rather than sourcing
new information to address queries or concerns in an attempt to quickly resolve a
matter
e commitment errors — persisting with a bad decision despite information to support an
alternative decision
e randomness errors — creating meaning out of random events in an attempt to support a
pre-determined view

To mitigate the effect of bias, either real or perceived, and ensure the objectivity of decisions,
DPS employs the following strategies:

16

https://dictionary.cambridge.org/dictionary/english/bias
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e atwo-step decision making process

e case discussions (team or one or individual)

e quality assurance and peer review

o respectful and professional clarification and questioning of NCEs in relation to
response submissions

MENTAL HEALTH

As a Claims Officer/Delegate in DPS you will be exposed to information that is potentially
distressing or emotionally draining. It is important that Claims Officers/Delegates recognise
when they are being impacted by the work they are doing and take steps to manage their
mental health such as:

e discussing feelings/concerns with a peer, manager, a Mental Health First Aid Officer,
a Health and Safety Representative who will be able to suggest options for managing
mental health

e attending training provided by Beyond Blue, the Workplace Mental Health Institute
(as advertised on our intranet), Lifeline (accidental counsellor) or other resilience, or
mental health courses, and implementing learnings

e contacting our EAP for assistance

e working on a project that does not involve casework

e taking a break, going for a walk, having a cup of tea or working on an alternate matter

e having a case discussion or debrief with a peer, Delegate or manager within DPS

INAPPROPRIATE BEHAVIOUR

As a Claims Officer/Delegate, it is important to be aware that claimants must exhaust all
available avenues of redress prior to requesting an AOG payment. It is normal therefore for a
claimant to be upset, angry or frustrated about their circumstances. However, there is never
an excuse for aggressive, threatening or inappropriate behaviour, and it is within the rights of
Claims Officer/Delegates to expect the claimant to refrain from this behaviour when
communicating with DPS. To assist Claims Officers/Delegates DPS has developed
guidance™*" for dealing with situations where a claimant is exhibiting these types of
behaviours, in addition to the following resources:

e NSW Ombudsman — Managing Unreasonable Complainant Conduct (ED2019-13213)=
e Dealing with Difficult Customers (ED2019-13212yoxi

RESOURCES

AOG resources

e Agency Contact List

e Natural Justice and AOG payment s — Australian Government Solicitor

e Am I special enough? The payment of ex-gratia compensation by the Commonwealth
— Sarah Major

30
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Compensation and debt relief in special circumstances — ANAO

Judicial review of refusals to make AOG payment s: When is it possible? — Clayton
Utz

Discretionary payments of compensation — Ombudsman

Review of Government Compensation Payments — Legal and Constitutional Affairs
References Committee

To compensate or not to compensate? — Ombudsman

Writing resources

Sample decision letter wording (Ep2019-7811)"

Politics and the English Language by George Orwell

— Never use a metaphor, simile or other figure of speech which you are used to
seeing in print.

— Never use a long word where a short one will do.

— Ifitis possible to cut a word out, always cut it out.

— Never use the passive where you can use the active.

— Never use a foreign phrase, a scientific word or a jargon word if you can think of
an everyday English equivalent.

— Break any of these rules sooner than say anything barbarous.

Essential Writing Skills for Executive Levels — Australian Public Service Commission
(ED2019-13126)"

— Plan your writing project — initiate and plan the writing task
— Think about relevant content — think about your reader’s needs and how to
meet them
— Write persuasively — write in a style that supports action and accountability
Survive scrutiny — review documents for substance and style
The A — Z of alternative words — The Plain English Campaign.
Finance Writing Style Guide
Government Style Manual
Writing for busy decision makers — Mike Pieloor (p2019-13124)
— Consider your reader
— Identify key messages and content
— Use a deductive structure to support decision makers
— Provide evidence based information
— Develop effective recommendations

17

18

19

General - Table -
Sample decision lett

Essential Writing
for Executive Levels

Writing for busy
decision makers.tr5
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Standard
i Operating Procedur

ii

Process History — Pending
i Process History — Advice Sought Claimant
v Process History — Finalised

Sunset letter -
v finalisation other av

Sunset letter - state
vi or territory governm

Sunset letter -
vii CDDA - no agency a

2. NCE Request for
viii  NCE advice.tr5

Process History — Advice Sought — Agency

. 3. Replyfora
1X request for an exten

3. Cover Letter.tr5

Process History — Advice Sought - Claimant

5. Emailing Agency
xi advice to claimant.tr

3. Reply for a
xii request for an exten

3. Replyfora
Xiii request for an exten

Xiv

Process History — Brief Being Prepared

20190313 -SOP -  AoG Delegate s AoG - Approval
xv Delegate s decision Decision Email Temg letter.tr5
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AoG - Decline
Xvi letter.tr5

Template - Refer for
xvii quality assurance.tr!

Standard
xviii Operating Procedur

7. Act of grace -
Xix claimant - advice of

7. Act of Grace -
xx NCE - Advice of deci

f you disagree with
xxi the decision.tr5

xxil
xxiii

. AoG - Approval
Xxiv letter.tr5

AoG - Decline
XXV letter.trS
XXVi
XXvii
Sample AoG -

XXVIII pelegate s decision

. 7.Actof Grace -
XXiX Decline - Delegate r

AoG - Decline
XXX letter.tr5

. General - Table -
XXX Sample decision lett

Not to print -
xxxii REVISED Best Practic

... AoG Delegate s
XXX111 Decision Email Temg

v ED2019-13215 and ED2019-13216

NSW Ombudsman -
XXXV Managing Unreasona

Difficult customers
XXXVi (external) tr5
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Administrative Law
Before you start

Writing Skills

Table of Contents

Collaborative Case Drafting
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Collaborative Case Drafting

Activity

STEP 1 — Read and Summarise

Read the Requestor’s file in full and prepare a case summary
noting the Requestors claims, the claims of the Non-corporate
Commonwealth entity (NCE) and any relevant considerations.
Include any questions you would like answered before you
commence your draft. DISCUSS

STEP 2 — Claims and Findings of Fact

Draft all sections of the template
(approval or decline) with the exception
of the ‘Reasons’ section. DISCUSS

STEP 3 — Reasons (Part 1)

Identify the considerations to address under ‘Reasons’. Draft a
summary paragraph of the Requestor’s claims. DISCUSS

STEP 3 - Reasons (Part 2)

Draft the remainder of the Reasons
section. DISCUSS

STEP 4 - Editing your Writing and Quality Assurance

Use writing techniques and the Quality Assurance Standard
Operating Procedure (SOP) to edit your draft decision. DISCUSS

STEP 5 — Delegate Decision

Seek review, input and sign off from
the delegate. Finalise the decision.
Review lessons learnt. DISCUSS
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Guidance

Administrative Law (Administrative Decisions (Judicial Review) Act 1977)

Y W )ﬁi

The Administrative Decisions (Judicial Review) Act 1977 (ADJR Act*) requires administrative
decisions, such as those made in relation to waiver of debt/act of grace, to be in writing and
contain reasons. This document is called a Statement of Reasons (SOR).

A SOR must be written in plain English** and contain:

the decision

findings on material questions of fact

evidence or other material on which those findings were based

reasons for the decision

the decision maker's title, position number and delegated power

reference to any submission, recommendations or reports considered by the decision
maker

the findings of fact and any facts in contention

identification of evidence that is relevant, credible and significant in relation to the
decision

a logical explanation of the reasons that led to the decision, linking in the findings of
fact

references to the relevant legislation, case law, policy, guidelines or other materials
taken into account by the decision maker

appeal rights

In Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Palme (2003)
216 CLR 121 HCA 56, Justice Kirby stated that administrative decisions should also:

examine the relevant issues

eliminate extraneous™** considerations

promote consistency in decision making and provide guidance for future like
decisions

promote acceptance of the outcome

facilitate the courts to perform their supervisory functions

ensure proper and real consideration of the issue

discourage the decision maker from merely going through the motions
increase public confidence in, and the legitimacy of, the administrative process

*ADJR Act —
See Federal Register of Legislation

**Information on writing in plain English — See DPS
Induction Training — Session 5 — Drafting Decisions

Writing Skills — Participant Manual (ED2021-9905)

*** Definition — irrelevant or unrelated to the subject
being considered
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*See page 28 for alternative avenues of redress

Drafting decisions

Before you start

**If viable alternative remedies exist, talk to your supervisor, or the Registry
team about whether to finalise or ‘Sunset’ the case.

***For sample wording — See General Table — Sample Decision Letter
Wording (ED2019-7811)
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Writing Skills

Common issues

According to the Australian Public Service Commission (APSC)* common issues with
public sector writing include:

Here is a short sample paragraph explaining the reasons for a decision.

The delegate noted that you incurred significant cost in using isobutene to make
product Y. But before you made product Y, NCE told you that isobutene does not
help digest proteins, and fails to comply with safety standard 94325, and section
19 of the Z Act. The intention of section 19 of Z Act is to avoid hazardous
substances in edibles, and protect public health. On this basis, the Delegate
declined your request for an act of grace payment under section 65 of the Public
Governance, Performance and Accountability Act 2013 (PGPA Act).

Let’s take a look at the common issues outlined above in the content of this paragraph:

Issue Example

Overuse of jargon and technical language NCE repudiated that isobutene was a key peripheral in the
anabolism of proteins. NCE gave numerous admonitions in this
regard to Company X prior to synthesisation of product Y. The
Delegate noted that, notwithstanding NCE's forewarning,
Company X utilised isobutene in the manufacture of product Y,
incurring significant expenditure. The subsumed isobutene in
product Y fails to comply with safety standard 94325 under
section 19 of Z Act. The purpose of section 19 of Z Act is to avoid
containment of hazardous substances in edibles and therefore
conserve salubrity of the public. On this basis the Delegate
declined Company X’s petition for an AoG payment in line with
section 65 of the PGPA Act.
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Issue Example

Passive sentence construction

Significant costs were incurred by you in using isobutene to make
product Y, noted the Delegate. Warning that isobutene does not
help digest proteins and fails to comply with safety standard
94325, and section 19 of the Z Act, was given to you by NCE
before product Y was made by you. Section 19 of Z Act has the
intention of avoiding hazardous substances in edibles, and
protecting public health. Your request for an act of grace
payment, under section 65 of the Public Governance,
Performance and Accountability Act 2013 (PGPA Act), was
declined by the Delegate on this basis.

Agentless phrasing

It is noted that significant costs were incurred in using isobutene
to make product Y. But warning that isobutene does not help
digest proteins and fails to comply with safety standard 94325,
and section 19 of Z Act, was given before making product Y. The
intention of section 19 of Z Act is to avoid hazardous substances
in edibles and protect public health. On this basis, the request for
an act of grace payment, under section 65 of the Public
Governance, Performance and Accountability Act 2013 (PGPA
Act), was declined.

Poor grammar and punctuation

The Delegate noted that you incur significant costs in using
isobutene to make product Y but NCE warnings that isobutene did
not help digest proteins and failed to comply with safety standard
94325, and section 19 of Z Act, prior to you making product Y.
The intent of section 19 of Z Act was to avoid hazardous
substances in edibles and protection of public health. On this
basis the Delegate decline your request for act of grace payment,
under section 65 of the Public Governance, Performance and
Accountability Act 2013 (PGPA Act)
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Issue Example

Too many words The Delegate noted that isobutene, in its original form, without
variation and in isolation, does not primarily assist in the digestion
of, amongst other substances, protein. Contemplating this fact,
the Delegate opined that the correlation between isobutene and
protein did not contain sufficient nexus for NCE to find that it had
an acceptable use in product Y. Product Y is an interesting edible,
in that it is gummy like and has a sweet taste. The Delegate
understands that this product is similar to what is currently
referred to as possibly a ‘Gummy Bear’, but with differing
qualities. The Delegate placed significant weight on this fact.

Regardless of the above, the Delegate noted with particular
interest that NCE told you about the digestive impact of isobutene
in relation to the substance of protein before you made product Y.
The Delegate also observed that isobutene is not a chemical that
would usually or normally comply with safety standard 94325,
because of the fact that it is, in some case, considered to be a
hazardous substance.

The Delegate further acknowledged that isobutene is an issue
when it comes to Division 2, Part 33, Section 19, subsection (a) of
Z Act. The Delegate understands that the primary intent of
Division 2, Part 33, Section 19, subsection (a) of Z Act is to avoid
the hazardous substances in edibles. In addition, it is also the
intention of Division 2, Part 33, section 19, subsection (a) of Z Act
to protect public health, once again by avoiding addition of
hazardous substances in edibles (i.e. food, but could relate to
other things that are edible but not food, such as chewing gum).

For the above mentioned reasons, in conjunction with advice from
NCE, after much deliberation, the Delegate saw fit to decline to
approve your request for an act of grace payment.

Weak arguments Isobutene does not help digest proteins and fails to comply with
safety standard 94325. On this basis, the Delegate declined your
request for an act of grace payment, under section 65 of the
Public Governance, Performance and Accountability Act 2013
(PGPA Act).

*Source — Essential Writing for Executive
Levels (APSC) ED2019-13126
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Writing Skills
Plain English

Dr George Stern, Consultant Lecturer in Linguistics, Centre for
Continuing Education, Australian National University, opined that
there was a great need for public servants to use plain English
(Dear Mum style) rather than ‘Yes Minister’ style, even in official

or legal papers.

Plain English is easy to read and inclusive of the general
population. It gives the Requestor less words to read for the same

amount of information.

Dr Stern compiled a list (below) of nearly 200 terms that are often
used in public sector writing and their plain English equivalents.
You can use this list to improve the quality of your draft decisions.

Official ("Yes, Minister") language
a further meeting

able to

above-mentioned
accordingly

additional

additionally

adjacent to

advice has been received that
advise you that / of
aforementioned

all things considered

alter / alteration

amongst

anticipate

approximately

as a consequence of

as noted previously

as soon as practicable

as you would be aware
ascertain

assist / assistance

at an early opportunity

at this point in time

at your earliest convenience
attached hereto

be applicable

be in accordance with

by virtue of

commence
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Plain ("Dear Mum") language
another meeting

can

mentioned above

so / therefore

more

and

next to / near

my officers have told me that
let you know ...

mentioned before / mentioned above
so / therefore

change

among

expect

roughly / about

because of

as | have said (written) above
as soon as possible

as you know

find out / check

help

soon

now / at present

as soon as possible

attached please find

applies

accords with

under / because of

start / begin

10
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commencement start / beginning
completion end / finish
comprise make up
concerning about

concur agree
concurrence agreement
consequent later
consequently so / therefore

considerable amount of

a lot of / many / much

contiguous to

next to / near

conversely but / on the other hand
currently now / at present

dated of

dispatch send

due to because of

e.g. for example / for instance
emanating from coming from

embark on start

endeavour try

et al and others

Etc. / et cetera and so on

experienced delays there were delays / had delays
extremely very

facilitate enable / make possible
failed to did not

falls within the responsibility of Bloggs

Bloggs is responsible for

familiarise you with

make you familiar with

for the duration of during

for the purpose of to / for

for your consideration for your decision / for your information
forthwith immediately

forward send

further developments

more developments / new developments

a further meeting

another meeting

further to my letter concerning

| am writing again about

furthermore and / also

hence so / therefore
henceforth from now on
hereby / herewith here / please find
hereunder below

however but

| acknowledge receipt of

thank you for

| am advised that

my department tells me that

| am directed to advise you that

the (minister) has asked me to tell you that

| am grateful for

thank you for

| appreciate that

| understand that / | know that

| appreciate your

thank you for your

| can confirm that

(Leave it out.)

| consider that

| think that / | believe that

11 of 97

1"




Released by the Department of Finance under the Freedom of Information Act 1982

FOI 22/119 - Document 9

| refer to your letter dated

thank you for your letter of

| regret the delay / the delay is regretted

| am sorry for the delay

| trust this addresses your concerns

| hope this answers your points (questions)

| will be pleased to

| will be happy to

| wish to advise that

(Leave it out.)

| would appreciate it if

please / would you please / could you please

| would be grateful if

please / would you please / could you please

i.e.

that is

if so-and-so transpires

if so-and-so happens

in a timely manner

as soon as possible

in accordance with section 12

under section 12

in conjunction with

with / together with

in consideration of

for / because of

in excess of more than

in keeping with under

in order to to

in relation to about

in respect of / to about

in situ in place

in spite of the fact that though / although
in terms of in

in the course of during

in the event of if

in the majority of cases

in most cases

in the vicinity of

near

in this regard

(Leave it out.)

in this respect

(Leave it out.)

in toto in total / altogether / all up
in view of the fact that because
inform you of / inform you that let you know

inter alia

among other things / among others

is applicable applies
is dependent on / upon depends on
is located in is in

it appears to be the case that

it seems that

it is considered that

| think that / | believe that

it is incumbent on you

you should / you must / you need to

it is my considered view that

| think that / | believe that

it should be noted that

(Leave it out.)

locate find / put / place
location place

manner way

Messrs A and B Mr A and Mr B
negligible amount of a little / a few

notify you / me

let you / me know

notwithstanding despite / although
obtain get

occurred happened / took place
owing to because of

12 of 97
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paradigm model
per annum a year
pertains to is about

please be advised that

(Leave it out.)

please do not hesitate to contact me / Bloggs

please contact (get in touch with) me / Bloggs

predominantly

mainly / mostly

previous last / latest / earlier
previously earlier

prior to before

pro tem for the time being

proceeded to (walk / drive)

walked / drove (started to walk / drive)

provide you with further information

let you have / give you more information

provided / providing

if

purchase

buy

pursuant to clause 12

under clause 12

rectify fix / correct / repair
regarding about

relating to about

rendered made

reply answer

require need

requirement need

respond / response answer

retain keep

reveal show / tell

review the matter look at the matter again
should it be necessary if necessary

Should you require further information, please do not hesitate to
contact Bloggs

If you need more information, please get in touch with Bloggs (Or
leave it out.)

should you wish to

if you want to / if you like

significant amount of

a lot of / much / many

status quo as is / the existing state
subsequent to After
subsequently Later

substantial amount of

a lot of / much / many

tacit understanding

informal / unstated / understanding

take the matter up with Bloggs

contact Bloggs about the matter

the delay (the mistake) is regretted

| am sorry for the delay (the mistake)

thereby because of this
thus so / therefore
transmit Send

transpire Happen

unable to Cannot

undertake to do so-and-so will (must) do so-and-so
upon on

utilise use

verify check / confirm

via through / by way of
viz namely
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whereas because
whilst while
with a view to to

with due regard for (something)

taking (something) into account

with immediate effect

straight away / immediately

with reference to about
with regard to about
with respect to about

you may care to

you might like to

you will be required to

you need to / you should / you must

your letter of the 20th instant

your letter of 20 May

Plain English resources - See:

e Finance Writing Style Guide
e Australian Government Style Manual

¢ Plain English Guide for Government Communicators

e Words at Work — Building inclusion through the power of language

e Plain Language or Easy English?

SR

NN
——
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Writing Skills

Punctuation — Apostrophes

Possession and common nouns

Singular - insert the apostrophe before the possessive s, even if the word ends in s eg ...the
government’s policy, the boss’s office, COAG’s response

Plural - if the word does not end in s, add apostrophe s. If the word ends in s, just add an apostrophe eg
...the women’s concerns, the states’ position, the Council of Australian Governments’ response

Non-possessive

Phrases
Possessive Phrases

If the plural noun is
descriptive rather than
possessive, do not
use an apostrophe eg
Drivers Licence,
Travellers cheques

Add an apostrophe s eg

the staff member’s desk,
the Leader of the
Opposition’s office

Names of

institutions
Placenames

Follow the institution’s
Do not use an

style eg NSW i
. apostrophe eg Kings
Teachers Federation, Cross. St Marvs
National Farmers’ ’ Ve
Federation

Expressions of time

Proper names Plural - the apostrophe is left out as the phrase is more descriptive than

[ t ks notice.
Use an apostrophe s eg possessive eg (WO weeks nolice

Senator Smith’s office, Mr  Singular - the apostrophe is retained to help mark a noun as singular eg.
Jones’s office one day’s notice

Source — Finance Writing Style Guide —
Word and sentence punctuation

15

15 of 97



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 9

Writing Skills

Punctuation - Hyphens

Recover (get better)
Hyphens

Use sparingly to
prevent misreading
where the vowel ending
the prefix is the same Use a hyphen to convey the

as the one at the start correct meaning of the word
of the word eg

) Re-cover (cover again
co-ordinate ( gain)

Or to clarify the
meaning of formations
that might otherwise be

confused with
established words eg
co-educational

Non-breaking hyphens

Non-breaking hyphens are used when the hyphenated word would remain in
full at the end of the line or go in full to the beginning of the next line (Use
CTRL+ Shift + - to create a non-breaking hyphen) eg forward-looking or high-
level

Hanging Hyphens

Structure your sentences to avoid
confusion eg full - and part-time positions
to full-time and part-time positions

Source — Finance Writing Style Guide —
Word and sentence punctuation
16
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Writing Skills

Punctuation - Hyphens

Source — Finance Writing Style Guide —
Word and sentence punctuation
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Writing Skills

Punctuation - Hyphens

Source — Finance Writing Style Guide —
Word and sentence punctuation
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Writing Skills

Punctuation — Terminating marks

Exclamation Mark

Use at the end of a sentence to provide emphasis. Not
appropriate for use in draft decisions.

Question Mark

Use at the end of a sentence, after a direct question eg
is that correct?

There is no need to use a question mark with indirect
questions eg can you please provide feedback by the
end of the day.

Full stop

Use a full stop at the end of your sentence unless it is a direct
question or an exclamation.

Source — Finance Writing Style Guide —

Word and sentence punctuatlog9 of 97 .
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Punctuation — Marks within sentences (Parentheses, Square Brackets, Colon)

Dashes ™
em dash (—). (Find in symbols)
Use to:

¢ indicate an abrupt change eg the
main reason for outsourcing was to
reduce costs but this is not what we
came here to talk about

¢ Introduce an amplification or
explanation eg the effects can occur
some distance away—for example,
vegetation clearing can result in
salinity 100km away

o Set apart a parenthetic expression
within a sentence eg National policies
may change the decision making
environment—water licensing reform is
an example—or provide guidance on
suitable areas for government
investment

en dash (-). Use:

e to indicate spans of numbers, time or
distance eg 2010-11

e as a minus sign (unspaced to indicate
negative value) eg -6.8, 10— 5

e to show an association between
words with separate identities eg a
Commonwealth-Queensland imitative

Square Brackets [ ]

Parentheses ( )

Use to separate and enclose definitions, provide additional
information or refer to shortened forms of the name in full
eg The Australian Competition and Consumer Commission
(ACCC) investigated the matter.

n
Colon .

Use to:

Use to signify editorial insertions

to clarify, provide further

information or to point to errors in
the original text eg although | grew
up in Sydney | was born in
Wellington [New Zealand], where
my father ran a newspaper.

20 of 97

introduce a word, phrase or clause
that summarises, contrasts or adds to
the sentence before eg there was one
word for him: brave

introduce dot points eg there are three
central agencies:

- Department of Prime Minister and
Cabinet

- Department of Finance

- The Treasury

introduce a direct question eg my
question is this: who was responsible?
introduce a block quotation eg the
press release began:

In a first for Australian editing, the
Council of Australian Societies of
Editors has released Australian
standards for editing practice.

Source — Finance Writing
Style Guide — Word and
sentence nunctuation

20



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 9

Writing skills

Punctuation — Marks within sentences (Ellipsis Points, Forward Slash and

Quotation Marks)

Ellipsis Points =« s (CNTL + ALT +.)

Use to indicate omission of words from a
quote. If a paragraph has been omitted,
put the ellipsis points on their own line.
Spaces should be inserted before and
after ellipsis points and there should
never be more than three points eg the
new system will simplify tax

Forward Slash /

Use to show alternatives, in mathematical
expressions, substitute for words like per,
an or a in abbreviated measurements, and
in web addresses eg yes/no, (x+y/(a+b),
60km/h

TIP:

If the quote contains punctuation put it inside the
quotation marks. If the punctuation is not part of the
quote, put it on the outside eg ‘What did we agree?’
he asked

Place full stops inside the quotation marks when there
is no career expression eg ‘It’s an exciting time.’ (She
said ‘It’s an exciting time’.)

Source — Finance Writing Style Guide —
Word and sentence punctuation
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Quotation Marks

Use to:

enclose direct speech either as a full quote
or as a fragment of a quote eg ‘this is an
ambitious policy’ she said, the committee
expressed ‘grave concern’ at the
‘discriminatory approach to law
enforcement’

enclose the title of an unpublished
document, a charter in a published work, an
essay, a lecture, a short poem or a song eg
he delivered his lecture, ‘the importance of
innovation’, clearly and persuasively

21
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Writing skills

Punctuation — Marks within sentences (Commas)

Use to:

eliminate ambiguity eg he was not punished, mercifully

separate items in a list, not needed before and/or unless to reduce ambiguity eg The colours of the
Australian Flag are red, white and blue

link coordinate clauses equal in weight but joined with conjunctions (and, but, yet, or, nor, for and
s0) eg The policy was successfully implemented, but the effects will not be fully realised for many
years

separate introductory and transitional expressions like however, furthermore eg however, the
response was inadequate

separate parenthetical expressions eg The Prime Minister, despite the heavy rain, was given a tour
of the school building site

To indicate that a word has been omitted eg In 2000 there were seven cases; in 1999, five

To separate post-nominals where a person has more than one title or affiliation eg Mr Smith OAM,
CPA

Do not:

¢ Place between a subject and its verb eg the network that provides email and full internet access, is
effective (The network that provides email and full internet access is effective)

¢ Use only one comma when there should be a pair eg the conference was held in Sydney, Australia
during March (The conference was held in Sydney, Australia, during March)

¢ Misplace commas around expressions that could be put in brackets, if the sentence would still
make sense with the elements that could be in brackets were removed eg we arrived at the airport
early, and because our flight was late, spent the next hour rehearsing our presentation (We arrived
at the airport early and, because our flight was late, spent the next hour rehearsing our
presentation)

Source — Finance Writing Style Guide —
Word and sentence punctuation

22 of 97
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Writing skills

Punctuation — Marks within sentences (Semicolons and spacing)

. -
Semicolon,

Use to:

e Link two clauses related in meaning. The
clauses should be able to be written as two
short sentences or be joined by a
conjunction. Connective expressions
(however, alternatively, nevertheless,
therefore) at the start of the second clause
must be preceded by either a semicolon or
a full stop eg we expect to hear soon;
however, it may take some time
Separate items in a series eg The cities
visited include Brisbane, Queensland,
Melbourne, Victoria; and Hobart, Tasmania

Spacing after punctuation

Always use one space, not two, after a colon or semicolon and after a full stop or other sentence-closing
punctuation mark.

Non-breaking spaces (CTRL + Shift + Space)

A non-breaking space is a special space character used to prevent an automatic line break where it has been
inserted. Use between parts of an expression that should not spill over a line break—for example, phone
numbers and names. Avoid splitting a person’s name over two lines. Insert non-breaking spaces between the
title, first name and surname.

Source — Finance Writing Style Guide —
Word and sentence punctuation
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Writing Skills

Shortened forms, Acronyms and Abbreviations

Shortened phrases and Acronyms

Use the full term if mentioned once or twice in a decision.

When using acronyms (strings of initial letters pronounced

as a word eg ASIO) or initialisms (strings of initial letters,

not pronounced as a word eg NSW), write the reference in

full and include the acronym in brackets eg Australian
Security Intelligence Organisation (ASIO)

To make acronyms and initialisms:

pleural, add an s without the apostrophe

possessive, add an s with an apostrophe

*Source — Finance Writing Style Guide —

Shortened forms and acronyms
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Contractions

Contractions contain the first and last
letters of a word, but may contain
other letter also. Contractions should
be unpunctuated and capitalised in
line with their uncontracted form eg
Mr, Rd, Cwth, dept, Pty Ltd

24
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Writing Skills

Capitalisation

Always use capitals:

at the start of a sentence
for proper nouns (full names of specific people, places and organisations)
for the title of books, periodicals, booklets, reports, articles or other publications
when the lack of capital letters could cause confusion eg Cabinet/cabinet
for the following words:
- the Cabinet
- Bill(s)
- the Treasury
- the Crown
- the House
- the Budget (not as an adjective or plural noun e.g. budget provisions, budgetary
processes)

Do not use capitals:

o When a proper name has become a common noun eg infernet
e For generic reference to titles or positions eg director, minister

Source — Finance Writing Style Guide —
25 of 97 Capitalisation .
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Writing skills

Capitalisation

Writing skills
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Grammar

Because (and other subordinates — start of sentence)

Because, although, since, while can be used at the start of
sentences and do not require words either side of them eg
Because he is the person responsible, we notified the

secretary.

That and which

And or but (start of
sentence)

And or but can be used
at the start of a sentence
to connect with the
meaning of the previous
sentence eg I'll argue
the case. But only if
you'll back me up.

That and which are not interchangeable. Use ‘that’ to provide ] ]
information, define or limit the subject. Before using, consider Is/are and its/their

whether your sentence makes sense without ‘that’ eg the
recommendations that were controversial were not accepted
(controversial recommendations were not accepted)

Use isl/its for singular and are/their
for pleural eg the office is vacant, the
office gives its occupants a view of

Use which with paired commas to add details not essential to the park, the offices are vacant, the
the main point eg the recommendations, which were offices give their occupants a view of

controversial, were not accepted.

Tense

Is and have are present tense, was and
had are past tense. Ensure that your
sentences are tense consistent

Source — Finance Writing Style Guide
— Word and sentence punctuation

the park.

Fewer and less

Use fewer for countable nouns and less for singular mass
nouns eg fewer positions (the number of positions can be
counted), less employment (employment can be measured
but not counted).

27 of 97 2



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 9

Writing skills

Numbers and measurement

J S

Numbers as words

Use words up to 9 and at the beginning of a sentence (or
rearrange the sentence to use numerals eg twenty new
graduates will start in January (there will be 20 new
graduates starting in January). Plural numbers should be

\written as such ea 2.5 kiloagrams. /

Numbers as numerals

Combinations
Use numerals for 10 and above, for symbols,

Use a combination of tables, mathematical contexts, and in a related
numerals and words for series of numbers for comparison.
large numbers eg $3.8

million or $3.8m. Use an en dash to indicate spans of time and

numbers, eg the 9—-12, 45-50
Use a comma between two

sets of numerals that appear Use a hyphen to illustrate negative numbers and

together eg by 2025, 75 zero values in a table eg -$780 billion.
more employees will be Use a comma to separate strings of four or more
needed. numerals eg 5,499.

Fractions and percentages

Plurals
Use decimals or words to represent fractions eg the levels
varied between 6.452 and 7.894 over the period, one-third, Identify
one and three-quarters, a half. plurals in text
but not
Use words, numerals and per cent in text and numerals and % numerals eg
in tables (you can use % in text if it is easier to read) eg five 2.5 kilograms,
per cent, 25%. 2.5kg

Date and time
Use words for dates without punctuation eg Wednesday 25 January 2021.

Use 12 hour time and separate the hour from the minute with a full stop. Don’t use spaces
between the number and am/pm. Two zeros are not required to indicate whole hours
unless the period spans hours and minutes eg 8pm to 9.30pm.

Source — Finance Writing Style Guide — Numbers and
measurement 28
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Writing Skills

Language

Active voice

Active voice is a sentence structure that involves the use of
subject-verb-object. The subject acts on the verb eg

The Delegate (subject) made (verb) a decision (object).

The [NCE] (subject) does not support (verb) your request for an act of grace
payment (object).

Active language is:

informal and conversational
clear and assertive

direct and easy to read
accountable and transparent

Passive voice

Passive voice is a sentence structure that involves the use of
object-verb-subject. The verb acts on the subject eg

The decision (object) was made (verb) by the Delegate (subject).

Your request for an act of grace payment (object) is not supported (verb)
by the [NCE] (subject).

Passive voice and agentless phrasing (taking out the decision maker or
person/group/organisation etc responsible for the action) is often used to avoid
accountability or where the source is unknown eg

A decision (object) has been made (verb) in relation to your request for an
act of grace payment (subject)

Passive voice/agentless phrasing can sound impersonal and is often interpreted
as evasive. Avoid using where possible.

29
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Writing skills

General

Sentences

Use sentences to develop the main idea from a topic
sentence e.g. give examples or details, draw
conclusions from evidence. Keep sentences short, no
more than 25 lines. Break up long sentences with dot
points.

Dot points

Each dot point should read as a complete sentence
when combined with the introductory phrase eg these
circumstances were:

e specific to the Requestor
e in line with the relevant legislative provisions

If you repeat a word at the beginning of several dot
points, consider adding the word to the introductory
phrase instead eg you claim:

e that you received incorrect advice
e that you suffered financial detriment
o that you lost your home

In this example, you can add the ‘that you’ to the
introductory phrase eg you claim that you:

e received incorrect advice
e suffered financial detriment
o Jost your home

Repeated words

Avoid repeating words in sentences or
paragraphs eg Company X gave them
incorrect advice, but the Australian
Securities and Investment Commission
(ASIC) gave them correct advice before
they bought and held shares in
Company X. | note that Services
Australia declined your application for a
benefit. | note that this cause you
financial hardship. | note that you
successfully appealed this decision.
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Hedging words

Hedging words are used to express
uncertainty eg seem, tend, appear, think,
believe, indicate, suggest, assume, possibly,
perhaps, could, usually, generally, normally
and potentially.

Limit use of hedging words to increase the
reader’s confidence in the decision.

Double negatives

Avoid using double negatives eg the
evidence is certainly not irrefutable, the
results are not inconclusive, he wasn't
irresponsible about his duties.

Paragraphs

Limit paragraphs to one idea. Keep
paragraphs short, no more than 3
sentences. Structure paragraphs in logical
order e.g. problem then solution, pros then
cons.

Emphasising words

Emphasising words are used to stress
importance or weight, but often don’t add
value eg very, carefully, quickly, clearly,
always, big, large.

Remove emphasising words where possible.
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Writing skills

Assertive writing

Assertive writing should be firm and direct, while empathetic to the individual’s
circumstances. This is opposed to aggressive language which is direct but does not express
empathy.

When writing assertively you:

¢ take responsibility for findings and opinions by using ‘I’ statements, such as
I note, | acknowledge, | accept, | understand

e ensure that the reasons for the decision are crystal clear and the arguments in
support of the decision are evidence based

Take time to think about the Requestor and how they might react to the decision. Keep in
mind their thoughts, feelings and beliefs, and choose your words carefully. Give proper
consideration to claims and accept when there are circumstances in favour of an approval,
even if you are declining the request eg

Paragraph 28 of RMG 401 states that the waiver of debt mechanism is a remedy of
last resort. While | acknowledge that there are circumstances which support a waiver
of debt, | am of the view that these circumstances are outweighed by the options that
remain available to you to resolve your situation.
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Writing skills

Final review — Checklist

e

i, N‘ ‘-" T ——

. e wepry oo

Take a few minutes to check for:
* excessive acronyms, jargon and technical language (use plain English)
* passive language or agentless phrasing (use active language)
» sentences longer than 25 words (add punctuation or dot points)
» paragraphs longer than 3 lines (limit to one topic)
» grammatical and/or punctuation errors (Spell Check)
+ formatting issues (names, spacing, text size)
* consistent tense (past, present or future)
+ weak arguments (use evidence to support your decision)
» appropriate tone (use empathetic language)
» excessive wording (be ruthless, limit words to those necessary)

* repeated words in sentences or paragraphs (substitute for a similar word)

L B

More resources — See: Finance Writing
Style Guide — Planning or Finance Writing
Style Guide - Inclusive language

32
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Writing Skills

Final review - Readability

Features of clear and readable documents include:

e language that is simple, direct and familiar

e omission of needless words

e sentence structures that are clear and direct

o material organised in an orderly and logical way

Flesch-Kincaid readability tests

The Flesch Reading Ease test is measured on a 100-point scale.
The higher the score, the easier it is to understand the
information. Aim for between 60 and 70.

The Flesch-Kincaid Grade Level test is based on US school
grade levels. For example, a score of 8 means an eighth grade
student can understand the document. For most documents, aim
for a score of seven to eight.

Find out more here.

Assess the readability of your draft decision by
enabling readability statistics in Microsoft Word.

1. Select File in Microsoft Word and then select
options.

2. Select Proofing.

3. Make sure Check grammar with spelling is
selected.

4. Under when correcting grammar in Word,
select the Show readability statistics check
box.

Quality Assurance

33
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Quality Assurance

Overview

The purpose of the Quality Assurance (QA) process is to:

* maintain a high standard of decision documentation
* ensure consistency in decision making
» assist in the prevention of fraud and bias

A QA review involves 4 components:

Substance — Are the reasons for decision convincing?

Style — Are there any spelling, grammar, flow or formatting errors?
Accuracy - Is the content accurate?

Feedback — What feedback or suggestions do you have for
strengthening the decision?

hON =
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Quality Assurance

Before you begin

Read through the entire file to ensure you have a sound understanding

L. of the Requestor’s circumstances including:
Application form (sample)

e The application form and any supporting documentation
G e NCE submissions
e e The Requestor’s response to NCE submissions

Application for an
Act of Grace Payment

What is an act of grace
payment?

NCE submission (sample)

What are special
circumstances?

ATO SUBMISSION

The ATO i responshile for e adinisirtion of repayments of study and fraining supportloans and ensures that
clients are informed about o g ATO administer

e unlively 1o be abie (0 2

ccounts o the dlients’
income exceeds the minimum repayment threshold.
What happens after you

On 1 June o exch year, he ATO part of he debt hat ax for more
apply than 11 menths. indexation is not inkerest but i based on changes in he Consumer Prics Index (CP),
Funher informa i foun via prms:Ty /R iy gan-
insexation-rates/

Legislation
Study and raining suppertloans are adminstered jinty by the ATO and e relevant agency (see tabie below.
The ATO i the collecton agent for study and iraning suppertloan debis on beha of the relevant agency, There

i5 no power under any of e for the C  Taation o
Supportloan debis, ndexaton or setle 2 debt by agreement.

Response to NCE submission (sample)

Loan type Agency Legisiation

Hig Education Loan Program Department of Education, Skdls Education Support Act 2003
B and Engioyment (DESE) )

Student Financ: Act 1991(534),
Scheme (5°55) St Ascistance Act 1973
(544
VET Sudent Loans (VEL) Depanment of Education. Skls VET Stugent Loans At 2016
- and Emgloyment (DEZE)
e p Loans (SSL) S Social Act 1991(SSA)
ABSTUDY Saudent P Act 1373
(ABSTLDY S5L) B2
- — Trate Support Loans (TSL) Depanment of Education. Skls Trade Support Loan Adt 2014

and Emsloyment (DESE}

. Consider whether:

the Requestor’s claims are clear
the result the Requestor is seeking is achievable
the Requestor has provided sufficient evidence to support their claims

any provisions of Resource Management Guide (RMG) 401 would apply to the
Requestor’s situation

the Delegate will require any further information before making a decision

i —orllE _TW
_&—
| N
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Quality Assurance

Substance

Read through the draft decision considering the reasoning outlined in the document:

¢ Are all claims by the applicant and the NCE accurately and succinctly defined?

Is there any evidence to support the ‘Findings on Material Questions of Fact’

Are all claims relevant or irrelevant, adequately addressed?

Is legislative intent addressed? (if applicable)

Is financial hardship addressed? (if applicable)

Is the decision consistent with RMG 4017 Is RMG 401 used to literally? Are there

other factors that could be considered?

¢ Is the reasoning clear and based on the available evidence? Are there any
unsupported assumptions in the ‘Findings on Material Questions of Fact’ or the
‘Reasons’?

e Is there any sample wording (ED2019-7811) that could be used to strengthen the
draft decision?

¢ |s the decision consistent with other decisions made by DPS contained within the
SFC Database? If not, is there a good reason to deviate from previous decisions?

e Do you agree with the decision? Why/why not?

When checking the reasons consider whether all parties are equally represented. If more
weight is placed on the information provided by one party over another, for example the
NCE, is an explanation provided under ‘Findings on material questions of fact'? Is it based
on evidence? Is the description of events logical? Does the information make sense in the
context of all the facts available? Is there missing content? If you have a question, ask.

Avoid making changes to the document. Allow the Claims Officer to have a go at
implementing your suggestions. This assists in continuous learning and development.
Record your feedback by return email (ED2019-10314) or as comments in the draft decision
(track changes).

Provide any significant suggestions for amendment to the Claims Officer prior to progressing
further with the QA review, as the draft decision may change considerably and therefore
checking the grammar, spelling etc at this stage is not required.
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Quality Assurance

Style

FOI 22/119 - Document 9

Read through the draft decision again focusing on spelling, grammar, flow and formatting:

Is the decision on the current template?
Is the document succinct?

Is information repeated?

Is plain English used?

Is active language used?

Is the tense consistent i.e. past or
present?

Is there a logical flow to the document?
Are the items list under ‘Relevant
Information Considered’ referenced in
the draft decision? Is there any
information missing from this list that is
referenced within the document?

Is the relevant legislation identified?

Is the tone appropriate? Is the decision
written with empathy and consideration
for the applicant’s circumstances?

Are numbers correctly referred to i.e. in
words up to ten then numerical
characters?

Are there breaks in dates or names?
Are there extra spaces between words,
or at the beginning of a sentence?

Is the applicant consistently referred to
e.g. as ‘you’ or ‘Mr Smith’.

Are quotations presented consistently
e.g. reduced font, quotation marks etc.?
Are any full stops/commas missing?
Are abbreviations defined appropriately?
Is the sentence structure appropriate?
Are sentences too long (over 25 words)?
Are words repeated? Do they have a
logical flow? Do they contain
unnecessary words?

Is the paragraph structure appropriate
[key message, explanation, evidence,
example, conclusion/link to topic]?

Are paragraphs too long (over 3 lines)?
Do they have a logical flow? Do they
address more than one point?

Are dot points consistent throughout the
document? Are they
overused/underused?

Is there an overuse of hedging words
e.g. usually, however, generally,
somewhat, relatively etc.?

Is there an overuse of emphasising
words e.g. carefully considered,
meaningful conversations, sincerely
apologise?

Record feedback by return email or as comments in the draft decision (Track Changes).

37 of 97
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Quality Assurance

Accuracy

Read through the draft decision again focusing on accuracy of content.

Record any amendments in Track Changes.

T

Is the DPS reference number referred to at the
top of the document and under ‘Information
considered in making this decision’ correct?
Are all names and titles correct?

Is the street and email address of the applicant
correct?

Are all dates correct?

Is the amount requested/approved correct?

38 of 97
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Is the standard text correct and in line with the
most recent template wording?

Are the legislative references and references to
RMG 401 relevant and accurately quoted?

Are the delegate’s details correct?

Is the title of the document correct eg
20210610 — SMITH M — Waiver of Debt —
Decision Letter

36



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 9

Quality Assurance

Feedback

Provide objective and specific feedback, and examples of best practice or preferred text to
assist the Claims Officer. Highlight any areas of best practice in the draft decision and give
praise for quality work.

Provide verbal feedback to the Claims Officer prior to written feedback. Copy the Claims
Officer’s supervisor into any written feedback.

Sample feedback wording

It appears that there are alternative resolution options available to (Salutation,
Surname). Has consideration been given to whether a Sunset letter is appropriate?

It appears that [Name of NCE] is responsible for [insert responsibility]. Has
consideration been given to contacting [Name of NCE] for a statement in this regard?

It appears that [NCE] has not addressed the applicant’s claim in relation to [insert
claim]. Perhaps we should request a response from [NCE] before proceeding.

Perhaps you could give consideration to a partial payment on the basis of [insert
reasons].

The clarity of the decision could be strengthened by [insert suggestions] eg

e grouping and succinctly summarising the claims made by (Salutation,
Surname) and/or [NCE]

e separating the facts not in contention and facts in contention

e adding a paragraph under ‘Reasons’ summarising the primary claims

| agree with your recommendation. You have
clearly and succinctly articulated the Requestor’s
claims. Your reasons for decision appropriately
show understanding and empathy, and |
particularly like paragraph about the intent of the
legislation. Well done!

Perhaps you could further strengthen the
reasons by adding information about the general

responsibilities of the NCE and how they relate to
the Requestor’s circumstances.
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Quality Assurance

Feedback

Sample wording cont.

Consider how your language could be adjusted to show empathy in relation to
[Salutation, Surname’s] circumstances, while being assertive in relation to the reasons for
declining [his/her] request for an act of grace payment/waiver of debt. Examples of
empathetic language include:

e | acknowledge
e |accept
e | understand

Consider whether any statements have been made that are not supported by evidence,
for example [insert specific reference].

Consider whether more/less weight should be given to [insert claim/reference] on the
basis that [insert reason].

Consider whether [Salutation Surname/Organisation] could have mitigated [his/her]
circumstances.

Consider whether the information under ‘Claims’ could be more succinctly summarised
with the detail included instead under ‘Findings on Material Questions of Fact’ in order to
avoid duplication.

Under ‘Reasons’ you may wish to consider the role of the NCE in ensuring [insert
subject], and the broad intention of the scheme in relation to [Salutation Surname’s]
circumstances.

When you have collated your feedback in an email or in track changes and comments,
address the email to the Claims Officer and their supervisor and save the email in your
drafts. Make an appointment to meet with the Claims Officer to talk through the feedback.
After the meeting, send the email.

More information — See: Standard Operating

Procedure (SOP) — The DPS Quality As%an]c% 40
o197

Process (ED2019/54-10)
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Presentation Slides

e’

STEPS =£(%) /L;_,j £

STEP 1 - Read and Summarise it Py
A - )/‘ | diiih )
; ; : < \,.-,-._ P
Read the Requestor's file in full and prepare a case summary noting the \"./ ‘L__::_:_,a

/ﬁ@ Requestors claims, the claims of the Non-corporate Commonwealth
entity (NCE) and any relevant considerations. Include any questions you
would like answered before you commence your draft. DISCUSS

STEP 2 - Claims and Findings of Fact
w Draft all sections of the template (approval or decline) with the exception

of the ‘Reasons’ section. DISCUSS

STEP 3 — Reasons (Part 1)

Identify the considerations to address under ‘Reasons’. Draft a summary
paragraph of the Requestor’s claims. DISCUSS

STEP 3 - Reasons (Part 2)

Identify the considerations to address under ‘Reasons’. Draft a summary
paragraph of the Requestor’s claims. DISCUSS

STEP 4 - Editing your Writing and Quality Assurance

Use writing techniques and the Quality Assurance Standard Operating Procedure (SOP) to
edit your draft decision. DISCUSS

1

STEP 5 - Delegate Decision

§§ ? Seek review, input and sign off from the delegate. Finalise the decision.
= Review lessons learnt. DISCUSS 3

Notes
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Step 1 «@0® B &

Read and Summarise

Read the Requestor’s file in full and prepare a case summary noting the
Requestors claims, the claims of the Non-corporate Commonwealth entity
(NCE) and any relevant considerations. Include any questions you would like
answered before you commence your draft.

1. Participants read out loud their case summaries

2. Discuss relevant considerations

3. Questions? — is further information needed?

4. Select a template — Approve/partially approve or decline?

5. Next steps — Step 2 - Claims and Findings of Fact

Notes
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Claims and Findings of Fact N

Draft all sections of the template (approval or decline) with the exception of the
‘Reasons’ section.

1. Participants read out loud their draft of the claims and findings of fact
2. ldentify the key claims

3. Are there any facts in contention? How will these be addressed?

4. Are there any items out of scope? How will these be addressed?

5. What will we need to consider in the ‘Reasons’ section?

6. Next steps — Step 3 - Reasons

Notes
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Step 3 <1®

Reasons

Draft a summary paragraph of the Requester’s claims. Draft the ‘Reasons’ for
decision.

1. Participants read out loud their draft of the summary paragraph

2. Participants read out loud their draft reasons starting with the relevant
provisions of the RMG

3. Other reasons
4. Conclusion

5. Next steps — Step 4 — Editing your writing and Quality Assurance

Notes
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According to the Australian Public Service Commission (APSC) common
issues with public sector writing include:

= Overuse of jargon and technical language
« Passive sentence construction

= Agentless phrasing

» Poor grammar and punctuation

+ Too many words

« Weak arguments

Notes
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Notes

Activity 1 Writing in Plain English

| acknowledge receipt of your correspondence dated 4 January 2021
however by virtue of the manner in which Messrs Smith and Warren were
seemingly provided with veracious information by ASIC prior to
purchasing and retaining shares in Company X notwithstanding what
occurred subsequently with a considerable amount of loss involving their
portfolio please be advised that it is my considered view that in spite of the
fact that upon commencement in accordance with erroneous advice
concerning the nature of the investment Messrs Smith and Warren
anticipated extremely positive results | can confirm that | have declined
their application for a waiver of debt to the Commonwealth pertaining to
their income taxation assessment.

47
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Notes

Activity — Writing in Plain English

Thank you for your letter dated 4 January 2021 but because Mr Smith and
Mr Warren were seemingly given correct information by ASIC before
buying and holding shares in Company X despite what happened after
with a lot of loss involving their portfolio at the beginning based on advice
about their investment Mr Smith and Mr Warren expected very good
results | have declined their request for a waiver of debt about their
income taxation assessment.
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Notes

Activity — Punctuation (Short sentences)

Thank you for your letter dated 4 January 2021 but because Mr Smith and
Mr Warren were seemingly given correct information by ASIC before
buying and holding shares in Company X despite what happened after
with a lot of loss involving their portfolio at the beginning based on advice
about their investment Mr Smith and Mr Warren expected very good
results | have declined their request for a waiver of debt about their
income taxation assessment.
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Activity — Punctuation (Short sentences)

Thank you for your letter dated 4 January 2021. But because Mr Smith
and Mr Warren were seemingly given correct information by ASIC before
buying and holding shares in Company X. Despite what happened after
with a lot of loss involving their portfolio, at the beginning based on advice
about their investment Mr Smith and Mr Warren expected very good
results. | have declined their request for a waiver of debt about their
income taxation assessment.

14

Notes
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Writing skills

Activity — Punctuation (Other)

Thank you for your letter, dated 4 January 2021. But because Mr Smith
and Mr Warren were seemingly given correct information by ASIC before
buying and holding shares in Company X. Despite what happened after
with a lot of loss involving their portfolio, at the beginning, based on advice
about their investment, Mr Smith and Mr Warren expected very good
results. | have declined their request for a waiver of debt about their
income taxation assessment.

Notes
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Activity — Logical order

Thank you for your letter, dated 4 January 2021. Despite what happened
after with a lot of loss involving their portfolio, at the beginning, based on
advice about their investment, Mr Smith and Mr Warren expected very
good results. But because Mr Smith and Mr Warren were seemingly given
information by ASIC before buying and holding shares in Company X. |
have declined their request for a waiver of debt about their income
taxation assessment.

Notes
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Notes

Activity — Jargon

Thank you for your letter, dated 4 January 2021. Despite what happened
after with a lot of loss involving their portfolio, at the beginning, based on
advice about their investment, Mr Smith and Mr Warren expected very
good results. But because Mr Smith and Mr Warren were seemingly given
correct information by ASIC before buying and holding shares in Company
X. | have declined their request for a waiver of debt about their income
taxation assessment.
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Notes

Activity — Jargon

Thank you for your letter, dated 4 January 2021. Despite what happened
after with a lot of loss involving their portfolio, at the beginning, based on
advice about their investment, Mr Smith and Mr Warren expected very
good results. But because Mr Smith and Mr Warren were seemingly given
correct information by ASIC before buying and holding shares in
Company X. | have declined their request for a waiver of debt about their
income taxation assessment.
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Notes

Activity — Jargon

Thank you for your letter, dated 4 January 2021. Despite what happened
after with a lot of loss involving their portfolio*, at the beginning, based on
advice about their investment, Mr Smith and Mr Warren expected very
good results. But because Mr Smith and Mr Warren were seemingly given
correct information by Australian Securities and Investment Commission
(ASIC) before buying and holding shares in Company X. | have declined
their request for a waiver of debt about their income taxation assessment.

*A portfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.
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Notes

——

Activity — Jargon

But because Mr Smith and Mr Warren were seemingly given correct
information by Australian Securities and Investment Commission (ASIC)
before buying and holding shares in Company X.

But because Mr Smith and Mr Warren were seemingly given correct
information by the Australian Securities and Investment Commission
(ASIC) before buying and holding shares in Company X.

But because Mr Smith and Mr Warren were seemingly given correct
information by the ASIC before buying and holding shares in Company X.

But because Mr Smith and Mr Warren were seemingly given correct
information by ASIC before buying and holding shares in Company X.

20
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Activity — But and Because

But because Mr Smith and Mr Warren were seemingly given correct
information by ASIC before buying and holding shares in Company X.

However, Mr Smith and Mr Warren were seemingly given correct
information by ASIC before buying and holding shares in Company X.

21
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Activity — Active voice

Active voice is a sentence structure that involves the use of
subject-verb-object. The subject acts on the verb.

The Delegate (subject) made (verb) a decision (object).

Passive voice is a sentence structure that involves the use of
object-verb-subject. The verb acts on the subject.

The decision (object) was made (verb) by the Delegate (subject)

Notes
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Activity — Active language and accountability

Often passive voice is used to avoid accountability or is used where the
source is unknown.

A decision (object) has been made (verb) in relation to your request
for an act of grace payment (subject)

Active voice:

The delegate (subject), made (verb) a decision (object).

23
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Notes

Activity — Active language

Thank you for your letter, dated 4 January 2021. Despite what happened
after with a lot of loss involving their portfolio*, at the beginning, based on
advice about their investment, Mr Smith and Mr Warren expected very
good results. But because Mr Smith and Mr Warren were seemingly given
correct information by the Australian Securities and Investment
Commission (ASIC) before buying and holding shares in Company X. |
have declined their request for a waiver of debt about their income
taxation assessment.

*A portfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolic may contain a wide range
of assets including real estate, art, and private investments.

24

60 of 97 %0



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 9

Writing skills =0 B B

Activity — Active language

Thank you for your letter, dated 4 January 2021. Despite what happened
after with a lot of loss involving portfolio* losses, at the beginning,
based on advice about their investment, Mr Smith and Mr Warren
expected very good results. But because Mr Smith and Mr Warren were
seemingly given correct information by the Australian Securities and
Investment Commission (ASIC) before buying and holding shares in
Company X. | have declined their request for a waiver of debt about their
income taxation assessment.

*A partfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,

including closed-end funds and exchange traded funds (ETFs). A portfolic may contain a wide range
of assets including real estate, art, and private investments.

25
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Notes

Activity — Active language
Despite what happened after with a lot of loss involving their
portfolio*, at the beginning, based on advice about their investment,
Mr Smith and Mr Warren expected very good results.

Despite what happened after, with a lot of loss (verb) involving their
portfolio*

at the beginning, based on advice about their investment (object),
Mr Smith and Mr Warren (subject) expected very good results (verb).

26
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Notes

Activity — Active language

Company X gave advice to Mr Smith and Mr Warren about their
investment. Based on this advice, Mr Smith and Mr Warren expected very
good results from their shares. But the Global Financial Crisis (GFC) in
2007 resulted in portfolio losses for Mr Smith and Mr Warren.

Company X (subject) gave (verb) advice to Mr Smith and Mr Warren
about their investment (object). Based on this advice, Mr Smith and
Mr Warren (subject) expected (verb) very good results (verb) from the
shares. The Global Financial Crisis (GFC) in 2007 (subject) resulted
(verb) in portfolio losses for Mr Smith and Mr Warren (object).

27
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Activity — Active language

Thank you for your letter, dated 4 January 2021. Despite what happened
after with a lot of loss involving portfolio*, at the beginning, based on
advice about their investment, Mr Smith and Mr Warren expected very
good results. But because Mr Smith and Mr Warren were seemingly
given correct information by the Australian Securities and
Investment Commission (ASIC) before buying and holding shares in
Company X. | have declined their request for a waiver of debt about their
income taxation assessment.

*A portfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.

28
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Activity — Active language

But because Mr Smith and Mr Warren were seemingly given correct
information by the Australian Securities and Investment Commission
(ASIC) before buying and holding shares in Company X.

But because Mr Smith and Mr Warren (object) were given (verb) correct
information by the Australian Securities and Investment Commission
(ASIC) (subject) before buying and holding shares in Company X.

28
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Activity — Active language

The Australian Securities and Investment Commission (ASIC) seemingly
gave correct information to Mr Smith and Mr Warren before they bought
and held shares in Company X.

The Australian Securities and Investment Commission (ASIC) (subject),
gave (verb) correct information to Mr Smith and Mr Warren (object) before
they bought (verb) and held (verb) shares (object) in Company X (object).

30
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Notes

Activity — Hedging words

Thank you for your letter, dated 4 January 2021. Company X gave
incorrect advice to Mr Smith and Mr Warren about their investment. Based
on this advice, Mr Smith and Mr Warren expected very good results from
their shares. But the Global Financial Crisis (GFC) in 2007 resulted in
portfolio losses for Mr Smith and Mr Warren. The Australian Securities and
Investment Commission (ASIC) seemingly gave correct information to Mr
Smith and Mr Warren before they bought and held shares in Company X.
| have declined their request for a waiver of debt about their income
taxation assessment.

“A portfalio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.

3
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Notes

Activity — Hedging words

Thank you for your letter, dated 4 January 2021. Company X gave
incorrect advice to Mr Smith and Mr Warren about their investment. Based
on this advice, Mr Smith and Mr Warren expected very good results from
their shares. But the Global Financial Crisis (GFC) in 2007 resulted in
portfolio losses for Mr Smith and Mr Warren. The Australian Securities and
Investment Commission (ASIC) seemingly gave correct information to Mr
Smith and Mr Warren before they bought and held shares in Company X.

| have declined their request for a waiver of debt about their income
taxation assessment.

“A portfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.

32
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Notes

Activity — Emphasising words

Thank you for your letter, dated 4 January 2021. Company X gave
incorrect advice to Mr Smith and Mr Warren about their investment. Based
on this advice, Mr Smith and Mr Warren expected very good results from
their shares. But the Global Financial Crisis (GFC) in 2007 resulted in
portfolio losses for Mr Smith and Mr Warren. The Australian Securities and
Investment Commission (ASIC) gave correct information to Mr Smith and
Mr Warren before they bought and held shares in Company X. | have
declined their request for a waiver of debt about their income taxation
assessment.

*A portfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.
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Activity — Number of words

Thank you for your letter, dated 4 January 2021. Company X gave
incorrect advice to Mr Smith and Mr Warren about their investment. Based
on this advice, Mr Smith and Mr Warren expected very good results from
their shares. But the Global Financial Crisis (GFC) in 2007 resulted in
portfolio losses for Mr Smith and Mr Warren. The Australian Securities and
Investment Commission (ASIC) gave correct information to Mr Smith and
Mr Warren before they bought and held shares in Company X. | have
declined their request for a waiver of debt about their income taxation
assessment.

*A portfolio is a collection of financial investments like stocks, bonds, commadities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.

34
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Activity — Number of words

Thank you for your letter, dated 4 January 2021. The Global Financial
Crisis (GFC) caused Mr Smith and Mr Warren offset and hedging* losses.
They expected good results from their shares because Company X gave
them incorrect advice. But the Australian Securities and Investment
Commission (ASIC) gave them correct advice before they bought and
held shares in Company X. For this reason, | have declined their request
for a waiver of debt about their income taxation assessment.

*An offset involves assuming an opposite position in relation to an original opening position in the securities
markets. For example, if you are long 100 shares of XYZ, selling 100 shares of XYZ would be the offsetting
position. A hedge is an investment that is made with the intention of reducing the risk of adverse price
movements in an asset. Normally, a hedge consists of taking an offsetting or opposite position in a related
security.

35
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Activity — Repeated words

| consider your claims to be:

» That you lost money in the GFC

» That the loss of money occurred due to advice provided by ASIC

= That the advice provided by ASIC was incorrect

= That you were also provided with incorrect advice from Company X

These claims could be summarised in one dot point:

* You lost money in the GFC because ASIC and Company X gave you
incorrect advice

‘That’ is a meaningless word in the context of the above example and can
be removed.
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Activity — Repeated words

Thank you for your letter, dated 4 January 2021. The Global Financial
Crisis (GFC) caused Mr Smith and Mr Warren portfolio* losses. They
expected good results from their shares because Company X gave them
incorrect advice. But the Australian Securities and Investment
Commission (ASIC) gave them correct advice before they bought and
held shares in Company X. For this reason, | have declined their request
for a waiver of debt about their income taxation assessment.

*A portfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.

37
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Notes

Activity — Repeated words

| note that Services Australia declined your application for a benefit. | note
that this cause you financial hardship. | note that you successfully
appealed this decision.

| note that Services Australia declined your application for a benefit. |

acknowledge that this caused you financial hardship. | understand that
you successfully appealed the decision.

38
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Notes

Activity — Assertive language and weak arguments

Thank you for your letter, dated 4 January 2021. The Global Financial
Crisis (GFC) caused Mr Smith and Mr Warren portfolio* losses and they
are seeking a waiver of income tax. They expected good results from their
shares because Company X gave them incorrect advice. But the
Australian Securities and Investment Commission (ASIC) gave them the
right information before they bought and held shares in Company X. For
this reason, | have declined their request for a waiver of debt.

*A portfolio is a collection of financial investments like stocks, bands, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.
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Activity — Assertive language and weak arguments

Thank you for your letter, dated 4 January 2021. The Global Financial
Crisis (GFC) caused Mr Smith and Mr Warren portfolio* losses and they
are seeking a waiver of income tax. They expected good results from their
shares because Company X gave them incorrect advice. But the
Australian Securities and Investment Commission (ASIC) gave them
correct information to assist them in mitigating the risk of their
portfolio before they bought and held shares in Company X. Noting that
the Commonwealth was not at fault, | have declined their request for a
waiver of debt.

*A partfolic is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolioc may contain a wide range
of assets including real estate, art, and private investments.

40
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Activity — Assertive language and empathy

Thank you for your letter, dated 4 January 2021. The Global Financial
Crisis (GFC) caused Mr Smith and Mr Warren portfolio* losses and they
are seeking a waiver of income tax. They expected good results from their
shares because Company X gave them incorrect advice. But the
Australian Securities and Investment Commission (ASIC) gave them
correct information to assist them in mitigating the risk of their portfolio,
before they bought and held shares in Company X. Noting that the
Commonwealth was not at fault, | have declined their request for a waiver
of debt.

*A portfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfalio may contain a wide range
of assets including real estate, art, and private investments.

4

Notes
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Notes

Activity — Assertive language and empathy

Thank you for your letter, dated 4 January 2021. The Global Financial
Crisis (GFC) caused Mr Smith and Mr Warren portfolio* losses and they
are seeking a waiver of income tax. They expected good results from their
shares because Company X gave them incorrect advice. But the
Australian Securities and Investment Commission (ASIC) gave them
correct information to assist them in mitigating the risk of their portfolio,
before they bought and held shares in Company X. While | acknowledge
the stress experienced by Mr Smith and Mr Warren as a result of their
losses, noting that the Commonwealth was not at fault, | have declined
their request for a waiver of debt.

*A portfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.
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Notes

Activity — Paragraphs

Thank you for your letter, dated 4 January 2021. The Global Financial
Crisis (GFC) caused Mr Smith and Mr Warren portfolio* losses and they
are seeking a waiver of income tax. They expected good results from their
shares because Company X gave them incorrect advice. But the
Australian Securities and Investment Commission (ASIC) gave them
correct information to assist them in mitigating the risk of their portfolio,
before they bought and held shares in Company X. While | acknowledge
the stress experienced by Mr Smith and Mr Warren as a result of their
losses, noting that the Commonwealth was not at fault, | have declined
their request for a waiver of debt.

*A portfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.
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Activity — Assertive language and empathy

Thank you for your letter, dated 4 January 2021. The Global Financial
Crisis (GFC) caused Mr Smith and Mr Warren portfolio* losses and they
are seeking a waiver of income tax.

They expected good results from their shares because Company X gave
them incorrect advice. But the Australian Securities and Investment
Commission (ASIC) gave them correct information to assist them in
mitigating the risk of their portfolio, before they bought and held shares in
Company X.

While | acknowledge the stress experienced by Mr Smith and Mr Warren
as a result of their losses, noting that the Commonwealth was not at fault,
| have declined their request for a waiver of debt.

“A portfolio is a collection of financial investments like stocks, bonds, commodities, cash, and cash equivalents,

including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.
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Notes

Activity — Final review

« Limit jargon and technical language

» Use active language where possible

« Use short sentences (no longer than 4 lines)

» Check grammar and punctuation

» Use plain English

* Be assertive with strong arguments and use of empathy

* Limit the number of words to those necessary to get the point across
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Activity — Final review

Thank you for your letter, dated 4 January 2021. The Global Financial
Crisis (GFC) caused portfolio* losses for Mr Smith and Mr Warren and
they are seeking a waiver of income tax.

They expected good results from their investment because Company X
gave them misleading advice. But before they bought and held shares in
Company X, the Australian Securities and Investment Commission (ASIC)
supplied them with correct information to assist in mitigating risk.

While | acknowledge the stress experienced by Mr Smith and Mr Warren
as a result of their losses, the Commonwealth was not at fault. For this
reason | have declined their request for a waiver of debt.

*A portfolio is a collection of financial investments like stocks, bonds, commaodities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range
of assets including real estate, art, and private investments.

Notes
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Activity — Final review

General =
Change how Word corrects and formats text as you type: | AutoCorrect Options...

Display e

Prodhing When correcting spelling in Microsoft Office programs

Save [¥| lgnore words in UPPERCASE

Language | Ignore words that contain numbers
[¥] Igniore Internet and file addresses

Advanced

| Flag repeated words
Customize Ribbon ;
|

Enforce accented uppercase in French

Quick Access Toolbar | | Suggest from main dictionary only

Add-ins | Gustom Dictionaries...

Trust Center French modes: | Traditicnal and new spellings ~|
Spanish modes: | Tuteo verb forms only v

When correcting spelling and grammar in Word

7| Check spelling as you type
| Mark grammar errars as you type

7| Frequently confused words

| Show readability statistics

Writing Style: | Grammar Only - Seftings...

| Recheck Document

Exceptions for: | i Document] -|

[ Hide spelling errors in this document only

Hide grammar ercors in this document only

Notes
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Activity — Final review

Readabilit

Counts
Words
Characters
Paragraphs
Sentences

Averages
Sentences per Paragraph
Words per Sentence
Characters per Word

Readability
Passive Sentences
Flesch Reading Ease
Flesch-Kincaid Grade Level

Notes

1.0
112.0
54

Counts
Words
Characters
Paragraphs
Sentences

Averages
Sentences per Paragraph
Words per Sentence
Characters per Word

Readability
Passive Sentences
Flesch Reading Ease
Flesch-Kincaid Grade Level
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Activity — Final review

| acknowledge receipt of your correspondence dated 4 January 2021 however by
virtue of the manner in which Messrs Smith and Warren were seemingly provided
with veracious information by ASIC prior to purchasing and retaining shares in
Company X notwithstanding what occurred subsequently with a considerable
amount of loss involving their portfolio please be advised that it is my considered
view that in spite of the fact that upon commencement in accordance with
erroneous advice concerning the nature of the investment Messrs Smith and
Warren anticipated extremely positive results | can confirm that | have declined
their application for a waiver of debt to the Commonwealth pertaining to their
income taxation assessment.
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Activity — Final review

Thank you for your letter, dated 4 January 2021. The Global Financial Crisis
(GFC) caused portfolio* losses for Mr Smith and Mr Warren and they are seeking
a waiver of income tax.

They expected good results from their investment because Company X gave
them misleading advice. But before they bought and held shares in Company X,
the Australian Securities and Investment Commission (ASIC) supplied them with
correct information to assist in mitigating risk.

While | acknowledge the stress experienced by Mr Smith and Mr Warren as a
result of their losses, the Commonwealth was not at fault. For this reason | have
declined their request for a waiver of debt.

*A partfolio is a collection of financial investments like stocks, bonds, commoedities, cash, and cash equivalents,
including closed-end funds and exchange traded funds (ETFs). A portfolio may contain a wide range of assets including
real estate, art, and private investments.
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What is Quality Assurance (QA)?

Quality Assurance or QA is a process of reviewing draft decisions before they are
presented to the appropriate delegate. QA is normally conducted by a supervisor
or peer, but you can select anyone in the team to QA your work.

What is the purpose of QA?

The purpose of QA is to:

» maintain a high standard of decision documentation

* ensure consistency in decision-making
 assist in the prevention of fraud
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Editing your Writing and Quality Assurance N

Use writing techniques and the Quality Assurance Standard Operating
Procedure (SOP) to edit the draft decision

1. Lets look at our changes
2. Seeking Quality Assurance
3. Sending the decision to the Delegate

4. Next steps — Step 5 — Delegate decision

Notes
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Delegate decision N L=<

Seek review, input and sign off by the delegate. Finalise the decision. Review
lessons learnt.

1. What did we learn from the QA process?
2. What did we learn from the Delegate’s feedback?

3. Finalising the decision
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Standard Operating Procedure

TITLE: SOP — The DPS Quality Assurance (QA) Process PAGE 1 of
SOP NUMBER: ED2019-9729

RESPONSIBLE TEAM: Discretionary Payments Section (DPS)

APPROVAL BLOCK

APPROVALS NAME POSITION TITLE DATE
PREPARED BY: Assistant Director 22/08/2018
REVIEWED BY: Assistant Director 19/05/2021

APPROVED BY:

VERSION HISTORY

VERSION EFFECTIVE DATE DESCRIPTIONOF | NAME
CHANGE

V1 22/08/2018 Initial draft

V2 30/05/2019 Final draft

V3 19/05/2021 Updated draft

QUARTERLY REVIEW
DATE DUE DATE COMPLETED NAME
30/05/2020
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RELATED TEMPLATES
QA — Feedback Template ED2019-9731
QA — Request Template ED2019-10315
Quality Assurance Issues ED2019-9730
Register
DEFINITIONS/ACRONYMS
DEFINITION
DPS Discretionary Payments Section
Minister Minister for Finance
NCE Non-corporate Commonwealth Entity
PGPA Act Public Governance, Performance and
Accountability Act 2013.

OVERVIEW
Section 63 (waiver of debt) and 65 (act of grace) of the PGPA Act provide authority to the Minister to
make decisions regarding requests for discretionary financial assistance. The Discretionary Payments

Section (DPS), with the Department of Finance, is responsible for assessing these requests.

Following investigation of a request for discretionary financial assistance, a Claims Officer or
Assistant Director (the writer) prepares a draft decision/recommendation for consideration by the
Minister or Delegate.

Prior to provision to the Delegate, the writer refers the draft decision/recommendation to a peer,
supervisor or the Director, DPS for a Quality Assurance (QA) review using the QA — Request
template.!
PURPOSE
The purpose of the QA review is to:

e maintain a high standard of decision documentation

e ensure consistency in decision-making

e assist in the prevention of fraud and bias
THE QA REVIEW PROCESS

Understanding the Requestor’s claims

As the person responsible for the QA review you should read all documentation on file to ensure a
sound understanding of the Requestor’s claims, including:

o the application form and any supporting documentation:
e submissions made by the relevant Non corporate Commonwealth Entity (NCE); and
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e the Requestor’s response to submissions made by the NCE.
Considerations:

Are the Requestor’s claims clear?

What result is the Requestor seeking?

Is there sufficient evidence to support the Requestor’s claims?

Do any of the provisions of RMG401 apply to the Requestor’s circumstances?

Does the response by the relevant NCE address the entirety of the Requestor’s claims?
Is there sufficient evidence to support any claims by the NCE?

If you consider that further information is required before a decision can be made, note the specifics
of this information in your feedback to the Claims Officer.

Reviewing the draft decision/recommendation

Before you begin:

e Save a copy of the decision in the relevant ‘Decision documents’ folder on the G-Drive or
HPE CM.

e Open the copy and turn on track changes.

e Open the QA Feedback Template".

Substance (Reasoning)

Read through the entirety of the draft decision letter/recommendation considering the reasoning
outlined in the document.

Considerations:

Avre all the Requestor/NCE claims accurately and succinctly defined?

Is there evidence to support the ‘Findings on Material Questions of Fact’?

Avre all claims, relevant and irrelevant, adequately addressed?

Is legislative intent addressed (if applicable)?

Is financial hardship addressed (if applicable)?

Is the decision consistent with the RMG? Is the RMG used too literally? Are there other

factors that could be considered?

e Isthe reasoning clear and based on the available evidence? Are there unsupported
assumptions in the findings of fact or reasoning?

e Do you agree with the proposed decision/recommendation?

Is the decision consistent with other decisions made by DPS contained within the SFC

Database? In considering previous decisions note the use of legislative references, application

of the RMG and other relevant content which may strengthen the decision/recommendation

currently under QA.

Record minor feedback/amendments as comments/track changes within the draft decision letter
/recommendation. Avoid making major changes. Any suggestions for significant amendment should
be noted on the QA Feedback Template and provided to the writer for consideration/implementation,
prior to progressing a review of style or accuracy.

Style (Spelling, grammar, flow and formatting)

Read through the entity of the decision/recommendation a second time focusing on spelling, grammar,
flow and formatting.
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Considerations:

Is the decision on the current DPS template?

Is the document succinct? Is information repeated?

Is plain English used?

Is active language used?

Is the tense consistent i.e. past or present?

Is there a logical flow to the document?

Avre the items list under ‘Relevant Information Considered’ referenced in the
decision/recommendation? Is there any information missing from this list that is referenced
within the document?

Is the relevant legislation identified?

Is the tone appropriate? Is the decision written with empathy and consideration for the
Requestor’s circumstances?

Are numbers correctly referred to i.e. in words up to ten then numerical characters?

Avre there breaks in dates or names? i.e. are the on the same line?

Avre there extra spaces between words, or at the beginning of a sentence?

Is the Requestor consistently referred to e.g. as “you’ or “Mr Smith’. If the reference is to
Mr Smith — consider the wording of the appeal provisions contained in the attachment e.g. “If
you disagree with this decision’

Are quotations presented consistently e.g. reduced font, quotation marks etc.?

Are any full stops/commas missing?

Are abbreviations defined appropriately?

Is the sentence structure appropriate? Are sentences too long (over 3 lines)? Are words
repeated? Do they have a logical flow? Do they contain unnecessary words?

Is the paragraph structure appropriate [i.e. structured as key message, explanation, evidence,
example, conclusion/link to topic]?

Are paragraphs too long (over 6 lines)? Do they have a logical flow? Do they address more
than one point?

Are dot points consistent throughout the document? Are they overused/underused?

Is there an overuse of hedging words e.g. usually, however, generally, somewnhat, relatively
etc.”?

Is there an overuse of boosting words e.g. significant consideration, carefully considered,
meaningful conversations, sincerely apologise?

Record minor feedback/amendments as comments/track changes within the draft decision
letter/recommendation. Avoid making major changes. Any suggestions for significant amendment
should be noted on the QA Feedback Template and provided to the writer for
consideration/implementation.

Accuracy (Accuracy of content)

Read through the entirety of the decision a third time focusing on the accuracy of the content.

Considerations:

Is the RMS reference number referred to at the top of the document and under ‘Information
considered in making this decision’ correct?

Are all names and titles correct?

Is the street and email address of the Requestor correct?

Are all dates correct?

Is the amount requested/approved correct?

Is the standard text correct and in line with the most recent template wording?
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e Are the legislative references and references to the RMG relevant and accurately quoted?
e Isthe delegate’s name accurate?
e Is the date of decision correct?

Record minor feedback/amendments as comments/track changes within the draft decision
letter/recommendation.

Providing feedback

You are encouraged to provide written well-constructed and constructive feedback to assist in staff
development. Avoid making direct changes to decisions, unless these changes are minor i.e. a word or
two, spelling or grammatical error etc. or the matter is in need of urgent finalisation.

Keep your feedback objective and specific. Provide examples of best practice or preferred text
provided to assist the writer. Highlight any areas of best practice in the draft decision
letter/recommendation and give praise in this regard.

Provide verbal feedback to the writer prior to written feedback. Copy the writer’s supervisor into any
written feedback provided so that they are able to assist the writer to implement the feedback if
required.

Sample feedback wording is below:

e It appears that there are alternative resolution options available to (Salutation, Surname). Has
consideration been given to whether a Sunset letter is appropriate?

o |t appears that [NCE] is responsible for [insert responsibility]. Has consideration been given
to contacting [NCE] for a statement in this regard?

e It appears that [NCE] has not addressed the Requestor’s claim in relation to [insert claim].
Perhaps we should request a response from [NCE] before proceeding.

e Perhaps you could give consideration to a partial payment on the basis of [insert reasons].

e The clarity of the decision could be strengthened by [insert suggestions] e.g.

— Grouping and succinctly summarising the claims made by (Salutation, Surname)
and/or [NCE]

— separating the facts not in contention and facts in contention

— adding a paragraph under ‘Reasons’ summarising the primary claim made by the
Requestor to remind yourself of the claims to address

o  The argument to [approve/decline] could be strengthened by [insert suggestions] e.g.:

— Applying the relevant RMG criteria to the circumstances of [Salutation, Surname]
and making findings in this regard.

— ldentifying the intent of the applicable legislation, applying this intent to the
circumstances of [Salutation, Surname], and making findings in this regard.

— Considering the role of [NCE] in relation to the general circumstances of the matter,
and make findings in this regard.

— Addressing [Salutation Surname’s/Organisation’s] claim relating to [summarise
claim].

e Consider how your language may be adjusted to show empathy in relation to [Salutation,
Surname’s] circumstances, while being assertive in relation to the reasons for declining
[his/her] request for an act of grace payment/waiver of debt. Examples of empathetic
language include:

— | acknowledge
— laccept
— lunderstand etc.
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e Consider whether any statements have been made that are not supported by evidence, for
example [insert specific reference].

e Consider whether more/less weight should be given to [insert claim/reference] on the basis
that [insert reason].

e Consider whether [Salutation Surname/Organisation] could have mitigated their
circumstances.

e Consider whether the information under ‘Claims’ could be more succinctly summarised with
the detail included instead under ‘Findings on Material Questions of Fact’ in order to avoid
duplication.

e Under ‘Reasons’ you may wish to consider the role of the NCE in ensuring compliance, and
the broad intention of the scheme in relation to the Requestor’s circumstances.

RECORDING ISSUES

Record any general issues identified during the quality assurance process in the Quality Assurance
Issues Register.
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Whatis an act of grace payment? . «(5)
"=/
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* An act of grace payment is a ‘special gift' of money by the Commonwealth.
« Act of grace payments are made outside of statutory or legal entitlements.
« There is no time limit on lodging a request for an act of grace payment.

« ‘Special circumstances’ must exist in order to approve an act of grace
payment. However, even if special circumstances exist, the decision maker
is not obliged to approve a payment.

= Special circumstances are not defined in the PGPA Act

+ Act of grace payments are debited against the annual appropriation of the
relevant NCE. Therefore, they are generally only applicable to the actions
of, and/or legislation/policy administered by, an NCE and/or its contracted
providers.

« The act of grace mechanism is not used to reconsider decisions made by
NCEs under the CDDA scheme.

« Historically, around 28% of the requests received under the act of grace
mechanism are approved/partially approved.

e An act of grace payment is a ‘special gift’ of money by the commonwealth.

e Act of grace payments are made outside of statutory or legal entitlements.

e There is no time limit on lodging a request for an act of grace payment.

e ‘Special circumstances’ must exist in order to approve an act of grace payment.
However, even if special circumstances exist, the decision maker is not obliged to
approve a payment.

e Special circumstances are not defined in the PGPA Act

e Act of grace payments are debited against the annual appropriation of the relevant
NCE. Therefore, they are generally only applicable to the actions of, and/or
legislation/policy administered by, an NCE and/or its contracted providers.

*  The act of grace mechanism is not used to reconsider decisions made by NCEs
under the CDDA scheme.

e Historically, around 28% of the requests received under the act of grace mechanism
are approved/partially approved.
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Act of Grace vs Ex-Gratia 1@

Act of grace payments differ from ex-gratia payments in that:

* ex-gratia payments are made to restore equity to groups of people. Act of grace
payments are used to compensate an individual in special circumstances where there
is a moral responsibility to do so;

* ex-gratia payments are based on the Constitutional power of Government. Act of
grace payments are governed by the PGPA Act; and

» ex-gratia payments are approved by the Prime Minister and/or Cabinet. Act of grace
payments are approved by the Minister for Finance and the Public Service or his/her
delegates.
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The legislative provisions applicable to waiver of debt are contained within the Public
Governance, Performance and Accountability Act 2013 (PGPA Act) and the PGPA Rules
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Legislative History e
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The legislative power enabling the Commonwealth to make an act of grace payment
originated in the Audit Act. Although the term ‘act of grace’ was not present in the Audit
Act until 1979, the Parliament of Australia Database holds evidence of the
Commonwealth’s consideration of act of grace payments as far back as 1909.

Section 34A of the Audit Act:

permitted the decision maker to authorise an act of grace payment where it was
reasonable to do so because of special circumstances; and

established a committee to advise the decision maker on act of grace requests over a
specified amount.

In 1993 amendment was made to section 34A to:
allow the decision maker to attach directions, terms and conditions to act of grace
payments; and

require repayment for non-compliance with the directions, terms and conditions.

The Audit Act was repealed in 1998 and replaced by the FMA Act and FMA Regulations.
The provisions relating to act of grace remained largely unchanged.

7 of 82



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 11

From December 1988 to October 1995, the Minister for Finance trialled the devolution of
responsibility for act of grace payments by delegating power to agency heads to approve
payments up to $50,000, with the requirement to consult Finance prior to decision.

Following evaluation of the trial in 1991-92 Finance provided a report to a Senate
committee opposing permanent devolution of the act of grace power. The Senate
committee suggested a lower level of devolution $5,000. However, in 1995 Cabinet made
a decision to introduce the CDDA scheme. As a result requests for compensation for the
effects of defective administration were no longer considered under the act of grace
power and the Minister for Finance revoked all related agency head delegations.

In 2014 the PGPA Act and PGPA Rule replaced the FMA Act. Again, the provisions relating
to act of grace remained largely unchanged, with the exception of a new requirement
that approval of an act of grace payment be in writing.

To compensate or not to compensate? Own motion investigation of Commonwealth
arrangements for providing financial redress for maladministration -
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The Constitution

How does the Constitution relate to the power to make an act of grace payment? (If
already covered under Waiver of Debt — Skip to the last paragraph)

Williams v Commonwealth of Australia number 1 (2012) and number 2 (2014),
otherwise known as the School Chaplins cases contain important judgements relating to
the power of the Commonwealth Government to enter into contracts and/or spend
public monies under section 61 of the constitution.

Prior to the Williams cases, it was arguable that the Commonwealth had unlimited
power to spend public monies.

Mr Ronald Williams, a father, challenged a Commonwealth funded chaplaincy scheme
on the basis that it violated religious freedom protections in the constitution and
exceeded the Commonwealth’s funding powers.

The High Court considered Mr Williams claims. Section 116 of the Constitution provides
that ‘no religious test shall be required as a qualification for any office or public trust
under the Commonwealth’. The High Court dismissed Mr Williams challenge on religious
freedom because the relevant chaplins were engaged by outside contractors and did not
enter into any contractual arrangements with the Commonwealth.
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However, the High Court upheld Mr Williams contention that the funding for the school
chaplins program exceeded the executive powers of the Commonwealth for funding. In
the absence of legislation authorising the Commonwealth to enter into the funding
agreement, the Commonwealth relied on section 61 of the Constitution.

Section 61 provides that the executive power of the Commonwealth extends to the
execution and maintenance of the constitution and of the laws of the Commonwealth.

In the absence of statutory authority i.e. legislation, the Commonwealth section 61 did
not empower the Commonwealth to enter into a funding agreement with school
chaplins. The reason for this is that the executive power of the commonwealth does not
empower it to do what Parliament could authorise to executive to do, ie the Parliament
enacts legislation (as we discussed under waiver of debt — separation of powers).

In response to the decision taken by the High court in relation to Williams 1, the
Commonwealth created and had Parliament enact the Financial Framework Legislation
Amendment Act (No 3) in an attempt to validate the school chaplins program. The Act
purported to provide authority for the Commonwealth to make payments in relation to
over 400 non-statutory funding schemes, which were in doubt following Williams 1.
Further, there was provision for the Commonwealth to add other programs to the list by
making a disallowance instrument under a new section (32B) added to the FMA Act.

Mr Williams challenged the validity of this act and the associated regulations in Williams
2.

Mr Williams argued that the act was invalid as it extended beyond the scope of
Parliament’s power under the Constitution. Mr Williams stated that there was no
Commonwealth head of legislative power to support the authorisation of expenditure in
relation to the school chaplins program.

Mr Williams further argued that section 32B of the FMA Act effectively delegated to the
executive the power to authorise expenditure because they were able to make and
amend regulations.

The Commonwealth argued that:

* the program provided benefits to students which was authorised under section 51 of
the Constitution provided a power to make laws with respect to the provision of
maternity allowances, widow’s pensions, child endowment, unemployment,
pharmaceutical, sickness and hospital benefits, medical and dental services, benefits
to students and family allowances.

* section 51 of the Constitution was further relevant in that it enable the Parliament to
make laws in respect of foreign corporations, and trading or financial corporations
formed within the limits of the Commonwealth.

* section 51 also gave the Parliament power to make laws with respect to matters
incidental to the executive of any power vested b the Constitution in Parliament, or in
the Commonwealth, or in Federal Judicature, or any department of officer of the
Commonwealth.
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* its executive powers equated with those of the British executive power.

The Commonwealth also sought to reopen the findings in Williams 1 noting that the
decision led to considerable inconvenience with no significant correspondence benefit.

The High Court agreed with Mr Williams and again found the payments in relation to the
school chaplins program to be invalid.

The High Court expressed its frustration with the Commonwealth in continuing to refuse
to accept the limitation on its executive power. The High Court noted the Commonwealth
can make, vary or administer arrangement or grants only where it is within the power of
the Parliament to authorise this expenditure. The power of Parliament to authorise
expenditure must be contained within the Constitution.

The High Court found that:

the word ‘benefits’ in relation to section 51, does not just mean any and every kind of
advantage or good. It should be ‘material aid provided against the human wants which
the student has by reason of being a student’. While the chaplins program may have
desirable ends, seeking to achieve them within the course of the school day does not
give the payments associated with the program the quality of being benefits to
students.

* there was no mention in the Act of regulation or permissions of acts by or on behalf of
any corporations.

* the Commonwealth’s argument in relation to the power to make laws incidental to the
execution of the executive power of the Commonwealth is contrary to the findings in
Pape (another constitutional case) and Williams 1, in that the powers of the
Commonwealth do not extend to any and every form of expenditure of public monies
and the making of agreements to spend those monies.

* The executive power of the Commonwealth was not the same as that of the executive

power in Britain, and the Act cannot be purported to relate to nationhood power (in

protection of Australia or the Constition) when it provides authority to spend monies
on mathematics and computer curriculum resources.

The High Court refused to reopen the matter of Williams 1 on the grounds that this
decision was supporting by existing case law (Pape) and was not impressed by the
Commonwealth’s argument that essentially it wished the decision in Williams 1 had been
different and it wanted a further opportunity to persuade the court to its view. The High
Court noted that the Commonwealth continuing to repeat the same arguments about
why it should have the power to expend public monies as it sees fit does not
demonstrate the validity of these arguments.

In response to Williams 2, The ANAO found all payments made in relation to the chaplins
program to be debts. The Minister for Finance waived all the debts (totalling $156.1
million) under the FMA Act. Because monies had been paid upfront in relation to the
chaplins program, the program continued for the remainder of 2014 despite being
invalidated. There is suggestion that where a payment is held to be unconstitutional, it is
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not appropriate for the Commonwealth to avoid its constitutional limits by choosing not
to recover the invalid payments. The Commonwealth cannot rely on waiver of debt as a
back up plan to avoid the consequences of making unconstitutional payments.

In summary the Commonwealth (or the executive) can only spend money that is
authorised by legislation enacted by Parliament in line with its powers under the
Constitution.

This means that we can only authorise act of grace payments if we have a power to do so
under the Constitution. This power lies in the PGPA Act. However, as expressed in Section
65 of the PGPA Act, which we will discuss in a moment, act of grace payments can only
be made from money appropriated by Parliament. Therefore payments are generally
debited from an NCE’s annual appropriation, providing that the matter relates to the
administration of the NCE.
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PGPA Act

Public Governance, Performance and Accountability Act 2013
Section 65 of the PGPA Act provides:

* the decision maker may, on behalf of the Commonwealth, approve payment/s
to a person because of special circumstances, even though the payment/s is
not authorised by law or required to meet a legal liability.

e act of grace payments must be made from money appropriated by
Parliament. Payment is generally debited from an NCE’s annual appropriation,
providing that the matter relates to the administration of the NCE.

e acondition may be attached to an act of grace payment. If the condition is not
met, the Commonwealth may recover the payment.

Section 65 of the PGPA Act provides the decision maker, with an unfettered discretion to

approve a singular or periodic act of grace payment to a person or body (e.g. company),
where special circumstances exist.
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PGPA Rule =

Public Governance, Performance and Accountability Rule 2014

14 of 82



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 11

(%)
W7
T P |
' Australian Government A s/
e e e N\ ’
" Department of Finance N

15 of 82



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 11

RMG 401 SO0

10 & 11. The decision-maker will consider whether:

Examples of special circumstances that may make it appropriate to approve an act of
grace payment include instances when:

e an act of a non-corporate Commonwealth entity (NCE) has caused an unintended and
inequitable result to a person seeking a payment (except where the loss was a result
of the initiation of processes consistent with the NCE’s responsibilities).

e Commonwealth legislation or policy has had an unintended, anomalous, inequitable
or otherwise unacceptable impact on the Requestor ’s circumstances, and those
circumstances were:

0 specific to the Requestor
0 outside the parameters of events for which the Requestor was responsible or
had the capacity to adequately control
0 consistent with what could be considered to be the broad intention of the
relevant legislation
(0]
e the matter is not covered by legislation or specific policy, but the Commonwealth
intends to introduce such legislation or policy, and it is considered desirable in a
particular case to apply the benefits of the relevant policy prospectively
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* The Commonwealth uses contracted providers for some services. The actions of
contracted provided are not within the scope of the CDDA Scheme. Where a person
alleges that the actions of a contracted provider may have caused financial detriment
to them, the matter may be considered under the act of grace mechanism.
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RMG 401 5.0,
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RMG 401 5.0,
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Guidance =108

The following guidance is taken from a series of Finance Circulars dated between 2001
and 2009. The RMG replaced Finance Circulars in 2010.

Finance circulars provide further detail in relation to the Parliamentary intent of act of
grace payments and on deciding the amount of an act of grace payment.

* Act of grace payments were appropriate as a last resort. However, the act of grace
mechanism may be used where barriers exist that prevent the pursuit of alternative
remedies and there is an overarching moral obligation to make an act of grace
payment.

e Act of grace payments could be made to anyone, for any reason, but generally
provided fair and just remedies to persons unfairly disadvantaged by government
activities, with no other avenue for redress.

* The act of grace power is available to provide a remedy in respect of all NCEs. CCEs
have a separate legal identity to the Commonwealth and therefore are not generally

subject to act of grace payments.

e There is no automatic entitlement to an act of grace payment, the decision maker is
able to approve a payment, but is not obliged to do so.
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Guidance =0,

e There is no time limit on submitting an act of grace request.

* The act of grace mechanism is designed to take into consideration circumstances
specific to individual persons or bodies, each request is considered on its own merits.

* Guidance aims to achieve consistency and impartiality in evaluating the merits of
different circumstances. It is not prescriptive.

* Act of grace payments can cover both economic and non-economic loss. Claims
regarding loss which would normally relate to CDDA, can sometimes be considered
under the act of grace mechanism where a moral, rather than administrative reason,
for payment exists. For example, where the agency has determined that no defective
administration exists but legislative intent raises a moral ground for payment.
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Guidance &)

\J

* In 1995 Finance noted in an Estimates Memorandum (1995/42) that it would
not consider a request for an act of grace payment where the request was
previously rejected by an NCE under the CDDA scheme and relates to
defective administration. Act of grace is not to be used to reconsider decisions
made under CDDA. This is the role of the Commonwealth Ombudsman.

* to compensate a person or body for a debt owed to the Commonwealth. An
act of grace payment may be approved where a Requestor has paid a debt
that would have been waived under the FMA Act if it still existed.

* to address legal claims for monetary compensation. These matters can be
considered under the Legal Services Directions.

e to address APS employment matters. These matters can be considered by the
agency head under section 73 of the Public Service Act 1999.

23 of 82 18



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 11

Guidance oA (®

e where the act of grace payment would have the effect of establishing a
payment scheme for a group of claimants, without regard to the merits of
each individual’s circumstances. These matters may be considered by
Parliament as an ex-gratia payments under section 61 of the Constitution.

* Inrelation to a change in criteria which resulted in ineligibility for a benefit
previously received, on the basis that legislation is progressive

e The act of grace power is not used to provide remedies for major legislative or
program deficiencies. These provisions should be rectified through statutory
remedies with retrospective effect.

e to circumvent legislation or policy operating as intended unless addressing an
anomaly
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Guidance «#®

The decision maker determines the amount of payment having regard to the
circumstances of the request and, as far as possible, restoring the Requestor to the
position he/she would have been in had the circumstance not arisen. Considerations:

* any benefit the Requestor may have been entitled to had the special
circumstances not arisen

* any claimed financial loss

* the extent to which the Requestor contributed to the loss, and what steps
they took to minimise or contain the loss

* any interest or taxation implications
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Relevant case law =#(3)

In addition to the administrative guidelines outlined in the ADIR Act, the following case
law is relevant to the consideration of special circumstances:

United Mexican States v Cabal [2001] HCA 60
Justice Gleeson noted:

e special circumstances may be present where the individual case is different from both
the ordinary course of events and the disadvantage a person in the situation would
ordinarily endure. The circumstances need to be extraordinary. (60)

e It is not necessary to establish that any particular circumstance should be regarded as
special, several factors in combination can constitute special circumstances. (52)

e Delay is not a special circumstance, unless unusual. (54)

Toomer v Slipper[2001] FCA 981

Justice Weinberg noted:

e the discretion invested in the Minister is broad. Any number of circumstances may
give rise to an act of grace payment. It is impossible to anticipate the situations in
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which an act of grace payment may be warranted.
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Relevant case law =#(3)

e The Minister is not bound to have regard to any other matter than those set out in's
33 (FMA Act) itself and any that may be discerned by implication from the subject
matter, scope and purpose of the FMA Act. (31)

e the Minister is entrusted with the power to authorise an act of grace payment. These
payments are not based on legal entitlement but are made in response to moral
obligations assumed by the Commonwealth as a result of its actions or instruments.
Provided that the Minister exercises the power lawfully, the decision cannot be
disputed. (47)

Clement v Minister for Finance and Deregulation [2009] FMCA 43 (30 January 2009)
Federal Magistrate Neville noted:
* the decision to refuse an act of grace payment under section 33 of the FMA
Act is a reviewable decision under the Administrative Decisions (Judicial

Review Act 1977) (ADJR Act). However, such decisions are not open to merits
review.

* section 33 of the FMA Act gives rise to a moral responsibility or obligation to
remedy an injustice that is incapable of solution through the ordinary
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processes of the law. The responsibility must be based on the virtue of justice,
rather than charity and cannot be exercised on a whim. There must be no
other avenues available to remedy the circumstance.

30 of 82

23



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 11

Relevant case law A®

N

it is impossible to state in advance what may constitute special circumstances. The
decision to make a payment rests, as a matter of discretion, on the Finance Minister.
There is no duty or compulsion for the Finance Minister to authorise a payment, even if
special circumstances exist.

G & M Nicholas Pty Ltd v Minister for Finance and Deregulation (2009) 174 FCR 471

Justice Cowdroy noted:

* the power to approve an act of grace payment is unconfined and depends
solely upon the opinion that it is appropriate to do so. (41)

* natural justice demands that the party affected by a decision be given
opportunity to deal with matters which are adverse to their interests and are
credible, relevant and significant to the decision. (54)

* the fact that the discretion is broad and describes no procedure for its

exercise does not mean that the Minister is absolved from the requirement to
provide the Requestor s with the material on which he would rely. (65)
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Relevant case law A

N/

Taylor v United States of America [2012] FCA 366
Justice Collier noted that special circumstances depend on the particular facts of the case and
consideration of the entirety of the circumstance of the claimant. (24)

Tomson v Minister for Finance and Deregulation [2013] FCA 664 33

Justice Rares noted:

e ‘Special’ is used to describe what is different or exceeds in some way from ordinary, usual or
common, due to:

e distinguishing qualities or features,
e distinct or individual character, or
¢ having individual, particular or limited application (35)

¢ There is nothing in the FMA Act that suggests the Minister is limited the breadth of factors
that he/she may take into account, or must have regard to certain conditions when exercising
the discretion under section 33 of the FMA Act. However, the Minister must exercise his/her
discretion reasonably, having regard to the scope and purpose of the FMA Act. (37)
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Relevant case law < #£($)

* In determining whether or not it is appropriate to reconsider a matter, the decision
maker should:

(0]

determine whether the application, considered as a whole, raises special
circumstances that warrant the exercise of the discretion to authorise a
payment (43)

be willing to depart from any applicable policy (48)

give proper, genuine and realistic consideration to the merits of the case (48)

have regard to the evidence available to the original decision maker (50)

have regard to any new information provided by the Requestor (50)
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Relevant case law < #(%)

—~—?

Afilliame v Cammanuaalth (Na 21 F20141 HCA 92

Williams v Commonwealth (No 2) [2014] HCA 23

French CJ, Hayne, Crennan, Kiefel, Bell and Keane JJ noted (in summary):

e payments made by the Commonwealth must be supported by the executive power
under s 61 of the Constitution

* The executive power of the Commonwealth is vested in the Queen and is exercisable
by the Governor-General as the Queen’s representative, and extends to the execution

and maintenance of this Constitution and the laws of the Commonwealth

e questions about the ambit of the Executive’s power to spend must be decided in light
of all of the relevant provisions of the Constitution

* the Commonwealth requires legislative authority in order to expend public money

Ward v Commissioner of Taxation [2016] FCAFC 132

Justice Roberson, Davies and Wigney noted:
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* There was a misconception by the decision maker that special circumstances could
only apply if something unintended, other than the natural and foreseeable
consequences of the claimant’s decisions had occurred. (40)

* It was open to the decision maker to find that special circumstances existed if the
provisions operated on the claimant, in his/her individual circumstances, in an unfair
or unjust way because the claimant, acting on the advice of another, accidentally
breached a rule which had consequences disproportionate to the intended operation
of the statute. (41)

* The decision maker cannot take a narrow view of what constitutes special
circumstances by considering the factors in isolation without looking at the entirety of
the situation.

The decision maker erred in law by taking too narrow a view of what constitute special
circumstances, by considering factors in isolation before focusing on the entirety of the

circumstances. (43)

Dennis V Minister For Finance [2017] FCCA 45

Judge Jarrett noted:

* Section 65(1) does not confine the Minister’s discretion. It does not make the
consideration of any particular matter mandatory. The ground of failure to take
into account a relevant consideration can only be made out if the decision-
maker fails to take into account a consideration which he is bound to take into
account in making that decision. (60)

* The question of unreasonableness applied to the exercise of the discretion
conferred by s65(1) of the PGPA Act. In the absence of the Minister being
satisfied that special circumstances existed so as to give rise to an occasion for
the exercise of the discretion

Tsvetnenko v United States of America [2019] FCA 206 (22 February 2019)

Justice Mckerracher noted that special circumstances should be considered cumulatively.
(181)
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Relevant case law «2®

Ashby v Commonwealth of Australia [2021] FCA 40 (29 January 2021)

Justice Bromwich noted:

...Where relevant considerations are not specified in a relation to the exercise of an
executive power, it is largely for the decision-maker, in light of the material furnished,
to decided relevance and comparative importance (6)...Merely declining to give a
particular claim or part of a claim...weight or significance, including by way of making
findings on material questions of fact about it and in reaching determinative
conclusions, does not...demonstrate that there is a vitiating deficiency in the decision-
making process...the delegate was not obliged to...treat such claims as being
significant, let alone determinative (7)...The delegate was entitled to give those
considerations no separate weight and not to address them further in the findings of
material facts or in the reasons or conclusions reached (9)

Delegates are entitled to make decisions to decline applications for act of grace
payments, regardless of the monetary limit attached to the delegation (15), on the

basis that the power under s 65(1) of the PGPA Act, contains two separate steps:

O First to consider whether it is appropriate that an act of grace payment be
made on the basis of special circumstances and, if not, decline to authorise an
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act of grace payment (13) An application can fail at the first hurdle, without
there being any need to consider authorisation of a payment if that point is not
reached (14)

0 Second, only if satisfied that it is appropriate for an act of grace payment to be
made on the basis of special circumstances, decided whether to authorise such
a payment (13) If the requirement of a payment being appropriate by reason of
special circumstances is not met, the step of approval of payment is never
reached (14)

* This interpretation is supported by :

0 Section 24 of the PGPA Rule, which requires the Minister to consider a report
from the advisory committee prior to authorising an act of grace payment over
$500,000 and ...contemplates appropriateness potentially requiring more than
special circumstances being established (15)

0 Section 65(2) of the PGPA Act, which provides that authorisation of a payment,
must be in accordance with any requirements prescribed by the rules (15)

0 ...when considering whether an application for an act of grace payment should
result in a payment being authorised, it will first and separately be determined
whether any such payment first meets the test of being appropriate by reason
of special circumstances having been established (15)

37 of 82

28



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 11

Relevant case law «2®

Ogawa v Finance Minister [2021] FCA 59 (5 February 2021)

Justice Snaden noted:

The PGPA Act does not define what might or might not constitute “special
circumstances”. There is no other legislative fetter on the very broad discretion that
the section confers.

The decision maker was not obliged, whether by reason of authority (including Teoh)
or otherwise, to give advanced notice of a decision to decline the claimant’s act of
grace application. The Requestor cannot be understood to have possessed any
‘legitimate expectation’ that the act of grace application would be decided in their
favour.

The Requestor ’s submission claims that the decision maker, ...had he been acting
reasonably under the light of the facts with which he was confronted, could not have
come to any conclusion other than it was appropriate to make an act of grace
payment. The facts do not mandate any particular outcome. Even if the decision
maker had accepted all factual assertions made by the Requestor, ...it would still
have been open to [the decision maker], acting reasonably, not to have formed the
view that it was appropriate to make an act of grace payment
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Template overview - #(®)

veLinie
Decision template

Open the Act of grace template- ED2019-8808

Open SOP — DPS — Act of Grace — Competing the Decline Decision Template — ED2019-
13117

In Microsoft Teams select ‘Share Content’ (Ctrl-Shift-E) and select the Act of Grace
template

Walk through the template with participants using the SOR — DPS — Act of Grace -
Completing the Decline Decision Template to provide guidance
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Template overview - #(®

L

v i v ool ey then [hpuirimenit

Reference number

The Reference number is the HPE CM number or if the matter is older it may have a
physical paper file (RMS number).

Ensure that the address and email details are the most current details on file. Check for
any change of address or email in communications sent after the application was
received.

Introduction

Standard wording is included in the template. Add the amount claimed and the date of
receipt of the request.

The background should consist of one sentence summarising the request at the highest
level e.g.

The request relates to an over allocation of long service leave.

When reading the documents on file, please check the correct naming conventions are
in place
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Template overview <#(®

Decision
Standard wording is included in the template. There is no need to amend or add any
additional wording unless you are partially waiving the debt.

e.g.

I have decided, under section 63(1) of the Public Governance, Performance and
Accountability Act 2013 (PGPA Act), to authorise a partial waiver of debt of [S] in this
instance.

Relevant Legislation and Authority

Standard wording is included in the template. There is no need to amend or add any
additional wording.
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Template overview &

Helevant Information Conshdered

1 have had regard b the fall conte
DIFSTLsan), iocluding e Gillow

Aated Jebate]. tog

. your reqe
Yo el ¥ e, et [date]
® o statemen (rom the [NCEY. dared [date]. and

oy furthey sespaming, dated |dase)

In making my decinion, [ also had regard to the puidance provided in Resource Management Guide
No. 401, Requests for discretionary financial assistance under the Public Governance, Performance
and Accountability Act 2013 (RMG 401)

9. ‘Special circumstances " and ‘appropriate * are not defined in the PGPA Act and are for the
decision-maker to assess.

10. Examples of special circums: s that may make it appropriate to approve an act of grace

payment include instances w

* an act of a non-corporate Commormwealth entity (NCE) has caused an unintended and
inequitable result to a person seeking a payment

*  Commonweaith
or otherwise u
circumstances were

larion or policy has had an unintended, anomalous, inequitable
sptable impact on the applicant’s circumstances, and those

legislation

Standard wording is included in the template.
List the primary documentation on which the delegate will base a decision (procedural
fairness).

Remove any RMG 401 references from the template not relevant to the matter. Add any
additional RMG 401 references relevant to the matter.
Add any other legislation, policy or guidance relevant to the matter e.g.

I also had regard to the following provisions of the [legislation]:

[legislative reference]

In addition | had regard to the Explanatory Statement to the [legislative reference] (ES)
which indicates that the purpose of granting exemptions under [legislative reference] is
to alleviate medical workforce shortages in recognised district workforce shortage areas;
particularly in regional and remote communities, and where there are indigenous
populations.
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Template overview <#(®

*  Your request seeks an act of grace payment of S{amount)
+ [reasons)

In 1ts sulrnission, [NCE] states the followms
* |reasons|

«  On the basis of the above, [NCE] [doesidoes not) support vour request for an act of grace
payment

The aim of the ‘Claims’ section is to make the Requestor feel heard and understood.

Succinctly summarise the claimant’s claims. Articulate the claims as if the delegate has
accepted them as fact. Avoid repeating derogatory language or using inflammatory
wording (e.g. you allege).

e.g.

Due to your dyslexia, the difference between the [benefit] and [benefit] was not obvious
or clear to you when you completed the [title] form in relation to your child. In addition,
when you completed the form, you were a first time mother and experiencing
considerable stress and anxiety, heightened by the trauma of a miscarriage and your first
child’s significant health issues. As a result, you completed the wrong sections of the
[title] form and, therefore, failed to claim a benefit for which you consider you were
otherwise eligible.

You submitted a [title] form within the legislative timeframe and met all the criteria for a
[benefit]. Should you have sought assistance from [NCE] at that time, you would have
received a [benefit]. However, due to the legislative provisions surrounding the [benefit],
you are unable to amend the [title] form and receive a retrospective payment of [benefit]
for your child. The legislated timeframe does not contain provisions relating to special
circumstances. As a result, the legislation has produced an inequitable result in your
situation.
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Succinctly summarise the NCE’s claims. Articulate the claims as if the delegate has
accepted them as fact.

e.g.

Section 60 of the PPL Act provides that a claim for a PLP may be made in the period that
starts on the day that is [number] days before the expected date of birth of the child and
ends on the day before the child’s first birthday. You did not lodge an effective claim
during this period. The PPL Act does not permit a determination in relation to a PLP unless
an effective claim is made. The legislation has been applied correctly and the outcome is
in a large part, the result of the lengthy delay in lodging your claim for a PLP.

You indicated that your dyslexia caused you extreme difficulty in understanding letters
and forms. It was therefore your responsibility to seek assistance if required, in order to
mitigate any incapacity in this regard.

For the above reasons, [NCE] does not support your request for an act of grace payment.
Summarise the chronology of events, as provided by the NCE, and note their opinion and

supporting reasons as to whether or not an act of grace payment is appropriate in the
circumstances
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Template overview AQ)

Reasons
The reasons must explain how the delegate arrived at the decision.

Standard introductory wording summarising the relevant RMG401 provisions is included
in the template. Adjust as appropriate.

Begin the reasons by summarising in one paragraph the claimant’s claims.
e.g.

Your primary claim in support of an act of grace payment is that [NCE] was
defective in its administration of your social security entitlements and those of
your wife. As a result, you suffered financial loss in the form of additional interest
relating to your mortgage.

Address any claims that are out of scope (i.e. state government, private entities etc.).
e.g.

You contend that, although [NCE] did not have responsibility for your loan with
[company], it had a responsibility to respond to [company]’s unconscionable
conduct under [legislative reference], and misleading and deceptive conduct
under [legislative reference].
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It is important to note that the act of grace mechanism is limited to consideration
of actions taken by non-corporate Commonwealth entities and, as a result, the
actions of [company] fall outside the scope of my consideration. Although | have
had regard to the documentation in relation to [company], | have limited my
consideration of your application to claims against the Commonwealth,
specifically [NCE]

Address each claim objectively, providing reasoning based on your findings of material
guestions of fact. Write assertively and in a logical format. Use empathetic language
where appropriate. Avoid making assumptions.

Discuss the relevant sections of RMG401* and make a finding on each point.

e.g.

Although | accept that [NCE] could have referred you to a social worker at an
earlier date for assessment for exemption from the [test], | note that [NCE]
referred you to [NCE] in [year] specifically for the purpose of applying for an
exemption but you failed to act on this advice. | give weight to [NCE’s] letters to
you reiterating that you were in receipt of the [benefit] base rate and outlining
your responsibilities in relation to the [test]. It is also apparent that information in
relation to the [benefit], [test] and exemption was readily available to the public
on [NCE’s] website. Noting the nature of your contact with [NCE] and [NCE], |
consider it was reasonable for these entities to assume that you had received and
understood the information provided to you in relation to your [benefit].

Based on the documentation before me, | am unable to establish that [NCE] or
[NCE] failed to meet their obligations to you under the [legislative reference] or
policy guidance and, as such, | do not accept that an action of the Commonwealth
caused an unintended and inequitable result in your case.

I understand that a number of factors, such as the expansion of the mining and
gas industries, which contributed to widespread staff shortages within the fishing
industry, may have contributed to your financial losses and the emotional stress
experienced your family. | also note that potential options, in relation to
sublicensing or quota transfer (even if only marginal return was expected), or
redirecting efforts to other areas of its business, may have been available to you to
mitigate any financial losses you considered would result introduction of the

[policy].

The policy development and planning process was not specific to you, rather, as
[NCE] advises, many businesses were affected by these events. | understand that
at the same time the [NCE] was developing the [policy], it was developing an
additional 43 [policy] around Australia. As such, this uncertainty was a systemic
industry-wide matter for businesses operating both within [location] and outside
of this zone. For the reasons above | do not consider that the policy had an

47 of 82

36



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 11

unintended, anomalous inequitable or otherwise unacceptable impact in your
circumstances.

Address all components of RMG401 relating to the claimants circumstances

Consider whether there are other factors outside of guidance provided by RMG401 that
could give rise to special circumstances.

e.g.

I acknowledge the stress of being a new parent and the additional impact that a
child with significant health issues, and a miscarriage can cause. | also
acknowledge the financial difficulties experienced by you following the birth of
your child, which impacted your marriage, and understand that a [benefit] would
have provided welcome assistance at the time. Although these factors may, in
some cases, weigh in favour of granting an act of grace payment, | do not consider
that they outweigh the factors against granting an act of grace payment in this
instance.

In considering whether special circumstances apply, a discussion may be appropriate in
relation to:

The application of the relevant legislation, policy, guidance to the claimant’s
circumstances.

e.g.

The [benefit] is governed by the [legislative reference], as in force at [day, month,
year]. [legislative reference] provides that the Secretary must make a
determination in relation to an effective primary claim for a [benefit] for a child.
[legislative reference] sets out when a claim for a [benefit] is ‘effective’ for the
purpose of [legislative reference].

Your first child was born on [day, month, year]. Accordingly, in order to make a
claim for PLP in relation to your first child, you were required to make that claim
between [day, month, year and day, month, year] (the ‘legislative period’). You and
your husband completed [title and title] forms on [day, month, year]. As such, you
completed the applicable forms required to make a claim for a [benefit] during the
legislative period. However, when completing the applicable forms, you failed to
select the relevant fields, and provide the required documentation and
information, in order to make a claim for a [benefit]. As a result, you did not
submit an effective claim for a [benefit] within the legislative period.

The broad intention of the relevant legislation applicable to the claimant’s circumstances.

e.g.

I understand from the Explanatory Memorandum (EM) that the intent of the
[legislative reference] is to ensure that the costs of processing an application are
the responsibility of the applicant rather than the general community. As a result, |
agree with the [NCE’s] position that permitting a refund of the application fee, or
waiving/remitting a future application fee in your circumstances, is inconsistent
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with the intention of the legislation. This is on the basis that each new application
requires processing, which would be administered at the expense of the
Commonwealth. This weighs against granting an act of grace payment.

The broad obligations of the NCE.

e.g.

I understand that [NCE] has a range of investigative powers and a broad discretion
to decide when to exercise those powers. | note that Information Sheet 515,
[NCE’s] approach to enforcement, referred to in [NCE’s] letter to you, dated [day,
month, year], explains the approach taken by [NCE] in responding to breaches of
the law. This document outlines the considerations of [NCE] in assessing matters
and determining whether a formal investigation should be undertaken, including:

* the extent of the harm or loss

* the benefits of pursuing the misconduct, relative to the expense

* the type and seriousness of the misconduct and the evidence available
* alternative courses of action

I note that investigations conducted by [NCE] are for regulatory purposes and
generally result in the issuing of infringement notices, civil penalties or in some
cases the commencement of prosecutions. [NCE] contends that it does not
represent individuals and does not generally seek compensation in relation to a
matter unless it would be in the public interest, extending beyond the interest of
the affected person. | understand that [NCE] does not settle credit disputes and is
unable to:

* order money to be paid to make good on investment or other losses
* make a binding decision about who is right or wrong in a dispute
* give legal advice or generally act on behalf of individual consumers

In addition to the above, under [legislative reference], | note that [NCE] is further
restricted in the investigation of complaints by statutory timeframes applying to
civil action for loss or damage.

NCE obligations can be found on their website usually under ‘About us’

The weight given to a claim or a finding.

e.g.

I accept that the training delivered by you was of a high standard and in line with
the objectives of the [scheme]. | acknowledge that if the request for an act of
grace payment is declined, you would have provided these services at no charge.
While I recognise that this is not an ideal outcome, | do not consider that this
factor outweighs the factors below against granting an act of grace payment.

Whether the Requestor could have taken action to mitigate the circumstances.

e.g.
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Although | accept that a reduction of [benefit] would have impacted your financial
situation, the allocation of monies to expenses within your household is a personal
matter, based on the priorities and needs of your family. The Commonwealth has
no involvement in these decisions and therefore cannot be held responsible for any
losses incurred as a result.

In addition to the above, there is evidence before me to establish that NCE advised
you of the requirement for an amended trust deed or deed or renunciation on
[day, month, year]. Had you submitted either of these documents at that time it
may have been possible for you to mitigate any potential loss.

I also note that you received a refund of all monies paid towards your debt and a
large back payment. You have not indicated why these monies could not be
applied to your loan to either fully or partially mitigate any previous losses.

On the basis that the allocation of your income is not within the control of the
Commonwealth, and there is insufficient evidence before me to establish that you
suffered a loss which you were unable to mitigate, | am not satisfied that special
circumstances exist in this instance.

Alternative resolution options* that remain open to the claimant.
e.g.

DHS have confirmed that it is open to you to make an application to the Family
Court of Australia or the Federal Circuit Court of Australia, under [legislative

reference], for leave for the court to make a departure order. If leave is granted
under [legislative reference], the court is then empowered to make a departure
order under [legislative reference] in relation to your child support assessment.

As the child support period in question commenced on [day, month, year], you
would need to apply to the court before [day, month, year] to have the entire
period considered, as the court cannot amend the assessment for any period that
is more than seven years prior to the court application being lodged.

It is important to note that the outcome of the court application cannot be
guaranteed and may not result in your child support assessment being reduced.
However, as there remains an alternative avenue of redress, | do not consider an
act of grace payment to be appropriate at this time.

Finish the reasons with a concise concluding statement summarising your argument.
e.g.

For the reasons above, | do not consider that an act of an NCE, the application of

Commonwealth legislation or policy or any other matter, has contributed to your
situation in such a way as to give rise to special circumstances.
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Template overview <#(®

Conclusion
Standard wording is included in the template. Amend as required to reflect the reasons
for decline.

e.g.

On the basis that viable avenues of resolution remain available to you, | have
declined to authorise an act of grace payment at this time.

In the event that you exhaust all alternative options and remain dissatisfied, you
may submit a further request for an act of grace payment.
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Template overview <#(3)

gt /

L

N/

[Delegate name]
[Delegate ttle]
Discretionary Payments
Rask and Clams Branch
Drepartment of Fimance

Further information
Standard wording is included in the template. Please ensure that the delegate’s name
and title, and the date of decision are correct prior to signing.
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Template overview
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Appeal Rights

An information sheet containing the appeal rights in relation to the delegate’s decision is
attached to the decline decision template. The standard wording is only to be amended
in circumstances where a decision is made by the Minister. The Commonwealth
Ombudsman is unable to review decisions in this regard and therefore this section must

be removed.
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Template overview =10,

Approve H r L& S '
Delegate Decision Email

Open SOP — DPS — Approval recommendations — Preparing the Delegate’s Decision Email
—ED2019-12992

Open the Delegate’s Decision Email Template - G:\\BPAM\CCD\RISC\4. Discretionary
Payments\1.Discretionary Payments Section - other\Templates\Email Templates

In Microsoft Teams select ‘Share Content’ (Ctrl-Shift-E) and select the Delegate’s
Decision Email Template

Walk through the template with participants using the DPS — Approval recommendations
— Preparing the Delegate’s Decision Email to provide guidance
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Template overview - #(®

# st s,

Pieine fed ot (PR OM Record Nambey of file] documentation and 2 Seciiaon lerter [HPE OM Racord Mumber of decoion katter] n relation bo [Saketabon, Frst name. Surmame]. Tha decison etter o

For process efficiency, in July 2018, DPS introduced an email recommendation
(Delegate’s Decision Email), in lieu of a formal decision minute. This email is to be used
in circumstances where the recommending officer is of opinion that sufficient grounds
exist to warrant granting a full act of grace (AOG) payment.

The delegate’s decision email is to be accompanied by a decision letter. In the event the
delegate is in agreement with the recommendation, the delegate will note his or her
agreement via return email. This email is to be saved in the Requestor’s HPE CM file as a
record of the decision. The delegate will also sign the decision letter. This letter is to be
provided to the Requestor and relevant NCE.

Introduction

Standard wording is included in the email template. Insert the name of the delegate, the
HPE CM record number of the file and of the draft decision letter and the name of the
Requestor in the highlighted fields.
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Template overview 2O

Background

Insert one to three succinct paragraphs describing the general circumstances applicable
to the Requestor.

Example:

The Department of Human Services (DHS) conducted a system upgrade in July
2017 to align with changes made to the Health Insurance (General Medical
Services Table) Regulations (GMST). This upgrade implemented a legislative
change from 2013 that had not previously been administered. The legislative
change disallowed a claim for reversal bariatric Medicare Benefits Schedule
(MBS) item number 31584, when performed in conjunction with other bariatric
procedures.

Subsequent to the system change, DHS and the Department of Health agreed
that the technical wording of the legislation was contrary to the original policy
intent, in that reversal bariatric surgery (MBS item 31584) would justifiably be co-
claimed with other bariatric surgery MBS items on the same occasion. As a result
DHS and the Department of Health formed an intention to change the legislation.
In November 2017 an interim solution was introduced but was not retrospective.
As of July 2018 a permanent solution applied, again not retrospective.
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The Department of Health supports act of grace payments of this type as there
are no remedies available to rectify cases affected by this issue in the period July
2017 to
16 November 2017.
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Template overview - #(®

Relevant legislation (if applicable)

Insert a brief description of the legislation relevant to the matter.
Example:

Schedule 1, Part 2, Division 2.45 of the GMST specifies the ability to claim under
item number 20792 anaesthesia for bariatric surgery in a patient with clinically
severe obesity.

The relevant legislative provisions are usually contained in the Agency submission.
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Template overview 2O

[Sautation, Sumame'] circumstances

Requestor’s circumstances

Insert one to three succinct paragraphs describing the specific circumstances applicable
to the Requestor.

Example:

Between July 2017 and October 2017 Dr X performed multiple bariatric
procedures on 6 patients. Dr X subsequently made claims for Medicare benefits,
under MBS item no 31584, via the DHS payment system. As a result of the coding
within the DHS payment system, Dr X's claims under MBS item 31584 were
blocked and she did not receive Medicare benefits for this item.

The practice in which Dr X works utilises the simplified billing method when
charging patients that are privately insured. As a billing agent (approved by DHS)
the practice acts on behalf of patients to claim un-paid and in-hospital Medicare
and private health insurance benefits, as a component of payment for services. As
a result of the non-payment of Medicare benefits for MBS item no 31584, Dr X
essentially performed services for which she was not renumerated. On 13 March
2020, Dr X submitted a request for an act of grace payment of 53,000, in lieu of
the disallowed Medicare benefits.

The Requestor’s circumstances can be ascertained from their application and
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attachments, and from Agency submissions
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Template overview <#(®

NCE submissions

Insert a paragraph outlining the submissions by each NCE in relation to the Requestor’s
circumstances.

Example:

The Department of Health supports Dr X's request, although at a lower amount
than specified, due to the multiple services rule. Dr X noted her subsequent
agreement to the payment of the amount specified by the Department of Health
(§1,500).

61 of 82

45



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 11

Template overview A®

Reasons

Insert one to three succinct paragraphs outlining the factors supporting an act of grace
payment.

Example:

| consider that Commonwealth legislation had an unintended and inequitable
result in Dr X's circumstances which was:

e specific to Dr X; in that the inability to claim MSB item no 31584 when
performing multiple bariatric procedures affected only a small group
of practitioners, during a restricted period in 2017

e outside the parameters of events for which Dr X was responsible; in
that Dr X was prevented, by the legislation and the DHS Payments
System, from claiming MBS item no 31584, even though bariatric
reversal surgery would justifiably be co-claimed with other bariatric
surgery items on the same occasion

* consistent with the broad intention of the relevant legislation; in that
the GMST was inconsistent with the original policy intent
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In addition, | note that the GMST was subsequently amended to enable
practitioners to claim Medicare benefits for reversal bariatric surgery, when
claimed in conjunction with other bariatric procedures.

I understand that there are no other apparent avenues of redress for Dr X, and
that her application for an act of grace payment is a last resort in this instance.
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Template overview S 08

Recommendation
Insert a short recommendation.
Example:

Considering the above, | am of the view that special circumstances exist and recommend
that you approve an act of grace payment to Dr X for the amount of 51,500.
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Template overview
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T et D

\J

Or

Considering the above, | recommend that you approve a waiver of debt for [Salutation
Surname] of [S].
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Key points = 0%
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Key points = 0%
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Key points = 0%
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How to begin O

1.  Open the Requestor’s file on HPE CM

2. Click ‘Applicant’ — read all documentation contained in the ‘Applicant’ folder. Make
a note of any questions that arise as you read through the documentation. Record
any changes of contact details, such as updates to addresses/email etc. If financial
hardship is claimed, check that the Requestor has completed the income and
expenditure details on the form. As you read through the documentation, check
that the titles align with the DPS naming convention e.g.

YYYYMMDD — SURNAME First Name — Act of Grace —

3.  Click ‘Agency’ —read all documentation contained in the ‘Agency’ folder. Make a
note of any questions that remain unanswered in relation to the Requestor’s
claims and any other questions that arise as you read through the documentation.
As you read through the documentation, check that the titles align with the DPS
naming convention e.g.

YYYYMMDD — SURNAME First Name — Act of Grace — Agency Submission or
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Do you have any unanswered questions? If so, speak to your supervisor or Registry about
sending a further request for information to the Requestor or the NCE.
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Draft the decision 2.O0)

S —
access lemplates he

R

If you are considering a decline
1. Open the AoG Decline Letter Template ED2019-8808.
2. Save a copy of the template to your desktop using the following naming convention:

YYYYMMDD — SURNAME First name — Act of Grace — Decision letter

1. Dragand drop the saved template into the relevant DPS file in the ‘Decision’ folder
2. Right click on the saved template in HPE CM and select ‘Edit’

Reference:
1. Add the DPS reference number to the template

Contact details:
1. Use the act of grace application form (and any subsequent updates to contact
details) fill in the name, address and email address

Introduction:

1. Use the act of grace application form to complete the amount and date of receipt

2. Use the act of grace application form (and any attachments or subsequent
communications) to summarise in one sentence the main issue raised in the request
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Decision:
Leave the decision details as is for the time being. In the event that you decide to
recommend a partial approval you can change the text at a later time

Relevant Legislation and Authority
Leave as standard text

Relevant Information Considered:

1. Add the DPS number of the HPE CM file

2. List all correspondence received in relation to the matter including the original and
any subsequent submissions by the Requestor and all submissions by the NCE

3. Inrelation to the RMG, remove any paragraphs that do not relate to the matter e.g.
you may wish to remove 36

4. Add any additional information considered, such as specific legislative provisions that
relate to the matter, explanatory memorandums or bills, any other policy, procedure
or document considered in making the decision.

Claims:

1. Use the act of grace application form and any attachments or subsequent
communications to list the Requestor’s claims. The claims should be written as if they
are fact. There is no need to use words such as you claim, you believe etc. or to
include any emotional language. Ensure you capture all claims made by the person.

2. Use the NCE submissions to list the factual information relating to how the debt arose
and to note the opinion of the NCE in relation to whether the request should be
approved or declined

Findings of material questions of fact:

1. List the claims and information that you accept to be fact based on the evidence
before you

2. If there are any claims or information that is disputed, or there are conflicting views
about, discuss these under a sub heading, ‘Facts in contention’. Use the evidence
before you to make findings in relation to the claims/information, siding with the
Requestor or the NCE or coming to a different conclusion, and stating the reason for
your conclusion. If there is insufficient evidence to make a finding in relation to
claims/information and the claim or information is not material to the decision
(material meaning that the claim/information has bearing on the outcome of the
decision) you may choose to make no finding, and state that you did not consider this
claim/information when making your decision and the grounds for not doing so.

Reasons:
1. Leave the first paragraph as standard text.

2. Begin the reasons by summarising in one paragraph the main claims of the Requestor.
3. Step through the 2 dot points relating to RMG401 discussing the claims of the
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Requestor and accepting or refuting these claims

*  Whether an act of an NCE caused an unintended and inequitable result

0 Describe how the situation arose

O Identify any actions/omissions by the Requestor that contributed to
the situation

O Identify any actions/omissions of the Commonwealth that contributed
to the situation

0 Identify any actions/omissions of other parties that contributed to the
situation

0 Identify any actions/omissions by the Requestor to mitigate the
situation

0 Summarise the above, and make a finding on whether the NCE caused
an unintended or inequitable result in the Requestor’s circumstances
(see 4)

*  Whether Commonwealth legislation or policy had an unintended, anomalous,
inequitable or otherwise unacceptable impact on the Requestor’s
circumstances

* |dentify the relevant legislative provisions or policy
* Explain how the relevant legislative provisions or policy applies to the
Requestor’s circumstances
* |dentify the intent of the relevant legislative provisions or policy
* Explain how the intent applies to the Requestor’s circumstances
If it appears that that the legislation or policy had an unintended,
anomalous, inequitable or otherwise unacceptable impact on the
Requestor’s circumstances, identify whether the impact was :
0 specific to the Requestor
0 outside the parameters of events for which they were
responsible or had the capacity to control
0 consistent with the broad intention of the relevant legislation
* Summarise the above, and make a finding on whether the legislation
or policy had an unintended, anomalous, inequitable or otherwise
unacceptable impact on the Requestor’s circumstances (see 4)

* Address any other claims by the Requestor that could give rise to special
circumstances.
* Summarise your considerations and make a finding as to whether
grounds exist to make an act of grace payment (see 4)

1. Inthe summary at the end of each section (3 dot points above) containing your
conclusions, identify the weight you have given to specific
information/evidence/claims

2. Atthe end of the ‘Reasons’ section, draft a short summary of your conclusions and
findings, clearly articulating the reason you are declining the request.

Conclusion
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1. Amend the conclusion text to reflect the main reason for the decline or partial
approval. If you have decided on a partial approval, ensure you update the ‘Decision’
at the begging of the document.

Further information
Leave as standard text
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Quality assurance A®

7.00 —this step by

Review your draft:

1. Open the SOP — The DPS Quality Assurance (QA) Process (ED2019-9729)

2. Review your draft in line with the considerations contained under the heading
‘Substance (Reasoning)’

3. Review your draft in line with the considerations contained under the heading ‘Style
(Spelling, grammar, flow and formatting)’

4. Review your draft in line with the considerations contained under the heading
‘Accuracy (Accuracy of content)’

Make any necessary amendments.
Refer your draft for QA:
1. Open anew email
2. Inthe subject line add — For QA — SURNAME First Name — Waiver of debt
3. Inthe body of the email add:

Please find at DPSXXXX (EDXXXXX) a draft decision letter in relation to Surname
First Name for QA

Add any additional information relating to sensitivity or that may assist in the QA role
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1. Send the email
2. Update the SFC database — Process History — to reflect that the matter is with a
peer/assistant manager etc. for QA
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Delegate’s decision A®

L AT T W
Commercinl & 1

Asst Minister

When the QA process is complete and all suggested amendments have been completed,
you may send the draft decision to a delegate for decision.

Ensure you have included the Delegate’s full name and title in the draft decision. Leave
the date blank for the delegate to complete.

1. Open a new email
2. Inthe subject line add — For decision — SURNAME First Name — Waiver of debt
3. Inthe body of the email add:

Please find at DPSXXXX (EDXXXXX) a draft decision letter in relation to Surname
First Name for your review and decision

Add any additional information relating to sensitivity or that may assist the delegate
in reviewing the decision

1. Send the email

2. Update the SFC database — Process History — to reflect that the matter is with a
assistant manager etc. for decision
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Advice of decision A®)

The Delegate may provide feedback or request additional amendments. The Delegate
may also decide to make an alternative decision.

1. When all requested amendments by the Delegate have been made to the draft
decision, add the date to the decision signature block and send an email to the
Delegate to advise that the decision is ready for signing

2. The Delegate will sign the decision, save a PDF version on top of the draft decision in
HPE CM, and advise you by return email that the decision is complete

Prepare advice for the Requestor

1. Open a new email

2. Under ‘From’ select SFC@finance.gov.au

3. Go to the Email Templates folder on the G Drive

4. Open 7. Waiver of Debt — Requestor — Advice of Decision

5. Copy and paste the information from the template into your new email, including
the general signature block

6. Drag and drop the PDF decision letter from HPE CM to the email

7. Open the decision letter and check that you have the correct email address and

correct decision letter for the person to who you are sending the email
8. Close the attachment
9. Send the email
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Prepare advice for the Requestor

AREE e o

10.
11.

Open a new email

Under ‘From’ select SFC@finance.gov.au

Go to the Email Templates folder on the G Drive

Open 7. Waiver of Debt — NCE — Advice of Decision

Copy and paste the information from the template into your new email, including the
general signature block.

Remove any text that does not apply for example — please give effect to the decision
in relation to decline decisions

Drag and drop the PDF decision letter from HPE CM to the email

Open the decision letter and check that you have the correct email address and
correct decision letter for the NCE to who you are sending the email

Close the attachment

Send the email

Update the SFC Database with the result of the decision as per the SOP 4. Task
Summary — Approve, Partially Approve or Not Approve a claim located in the
Templates folder on the G Drive

82 of 82
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INTRODUCTION

All requests for reconsideration will be considered by an authorised delegate. This is a two stage
process
e The first stage requires a decision about whether, in light of the information included in the
reconsideration request, it is appropriate for a case to be accepted for formal
reconsideration.
e The second stage is the conduct of a ‘de novo’ (starting from the beginning; anew)
reconsideration of the matter.

A decision about whether a matter will be reconsidered must be made by an authorised
delegate. Case Officers may be asked to assist a delegate in reviewing the request and preparing
correspondence.

Under RMG 401 (Paragraphs 15 and 37) and in the information sheet attached to decision letters,
claimants are advised that matters will only be reconsidered if there is relevant new information or a
serious factual error is identified in the original decision. While taking into account the provisions of
RMG 401, delegates are not limited to those reasons, and can decide to reconsider a matter for any
reason they consider may be relevant.

STAGE 1
An applicant has asked for a reconsideration — what do | do?

Review the request for reconsideration for whether new/additional information is provided or a
serious factual error is claimed:

e New information:

0 Isthe information genuinely new? Consider whether it is similar to information
already considered.

0 Isthe information relevant to the matter? E.g. If it relates to claims considered
outside scope then it is not relevant new information.

0 Does it raise issues not previously addressed in the decision?

0 Does the information address/potentially change the basis for the decision?

If no to the above, a matter will generally not be accepted for reconsideration.

e Serious Factual Error:

0 Has the applicant clearly identified a factual error in the decision letter? Simply
stating there is an error without setting out identifying the particular fact and why it
is an error is not sufficient.

0 Isthe error serious? l.e. was the fact relied on by the decision maker in making their
decision, could it result in a new delegate making a different decision?

If no to the above, a matter will generally not be accepted for reconsideration.
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e QOther reason to reconsider - The delegate is not constrained to the above but can undertake
a reconsideration for any other reason they consider appropriate. These may include, but
are not limited to:

0 Change in Government policy since the original decision
0 Original decision letter considered to be insufficient to stand-up to external review
0 Applicant has not provided new information but clarified previous information etc.

e Communicate the outcome of the process to the claimant in a letter.

0 If a decision is made that we will reconsider, it is best practice to advise the claimant
of that outcome in a letter and give them the opportunity to lodge any other
material they wish to have considered.

0 If a decision is made not to reconsider the letter should address the issues identified
in the reconsideration request, and advise why the delegate does not consider those
issues merit a reconsideration. NOTE: this is not generally done in ‘Statement of
Reasons’ format, and does not address the merits of the act of grace (AOG)/waiver
of debt (WOD) claims. The purpose of the letter is to outline the reasons why further
reconsideration is not regarded as appropriate.

Other viable remedies

If the matter does not contain a factual error, or no new information has come to hand, but other
factors exist, such as viable remedies that were not identified in the original decision, it would be
appropriate to consider using an existing ‘Sunset letter’ in place of, or incorporated within, a
notification letter advising the outcome of a reconsideration request. Some examples include:

e Internal review hasn’t been requested, undertaken or finalised
e Financial assistance can be obtained through another means; or
e Legal avenues exist.

STAGE 2

How do | approach preparation of a Statement of Reasons for a reconsideration?

A reconsideration of a claim is taken to be a ‘de novo’ consideration. This means that:

. You will prepare a full statement of reasons in the same way that any new claim is
considered.
. The original claims, agency submissions, claimant correspondence from the initial

application along with all the information available as part of the reconsideration
process, should be included in the decision letter.

. Your reasoning must reflect your own views of the evidence and reflect your judgement
of the totality of the claim.

. You are NOT to defend the initial decision. Except for the caveats listed below, the
original decision is not ‘relevant’ to your consideration of the claims.

. You should note in the introductory paragraph that ‘you have sought reconsideration of

a decision made on [date]’ and ‘that you were advised on [date] that a reconsideration
would take place’, and ‘l am conducting that reconsideration’.

. You should consider whether new submissions need to be sought from agencies and
natural justice loop completed on new submissions. You should include a paragraph
advising whether you have sought updated agency advice (or if not, why not). NOTE: If
you form a view that the outcome should be different from the original decision, you
should ensure that updated agency views are sought.
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Where inconsistencies arise in claims between initial lodgement and reconsideration,
you should flag these and resolve whether the inconsistency is relevant to your decision
(this will normally be in findings of fact or reasons sections).

. You may copy the claims list, agency comments, findings of fact and other relevant
paragraphs from the original decision (particularly to quickly summarise issues that are
NOT in contention). However it is important to acknowledge these using phrases like “I
note that in the original decision, the delegate summarised your claims as follows, and
note that you have raised no concerns about that characterisation, | have therefore
adopted that summary for the purpose of this consideration”. It is preferable, however
that reasons be in your own words and evidence your own thoughts and decisions.

Who will decide the reconsideration?

While any delegate can sign a reconsideration request, DPS practice is that Stage 1 decisions will
generally be decided by an authorised delegate who was not involved in the original decision and
Stage 2 decisions will generally be made at a level higher than the original decision maker.

What about repeat requests for reconsideration?

There is no legislative or policy constraint on claimants making multiple requests for reconsideration.
Each new request is to be treated on its merits in accordance with the above protocols.

If it is regarded that a claimant is becoming vexatious, the matter is to be referred to the Director,
DPS who may decide not to further consider requests for reconsideration, or otherwise determine
how to respond to claimant’s requests.

Are there any templates to assist?

Letter and email templates in relation to responding to a request for reconsideration are located
here.
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Discretionary Financial Assistance — Entity Flowchart

Receive notification of new application

Determine if stakeholder notifications are
required. Notify Minister, Secretary, Media
Team, Ombudsman, other entities, if required

Review applicant’s file

Draft submissions to Finance (see RMG 401)

Provide submissions, cleared by the relevant
delegate, to Finance and the applicant. Give
applicant 30 days to respond to Finance

Finance requests new information or Yes Consider new information and
provides applicant response for comment respond to Finance and applicant
No

Receive Finance's decision on the application

Application approved Yes Pay applicant/waive debt

File documents

Debrief/consider the effectiveness of
legislation, policy, processes etc. If necessary,
implement changes to prevent similar
applications arising in future

lofl
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Department of Finance
Entity Checklist — Discretionary Financial Assistance

Entity Checklist — Discretionary Financial Assistance

o Refer to Resource Management Guide 401 — Requests for Discretionary Financial Assistance under the
Public, Governance, Performance and Accountability Act 2013 (RMG 401) for more detailed information.
Entities are expected to provide submissions to Finance within 30 days of notification of a request.

e Please contact Finance via sfc@finance.gov.au if an extension is required.

Step Action Entity Timeframe v

1. | Receive notification of an application for discretionary financial As soon as possible
assistance from Finance

2. | Determine if further stakeholder notifications are required and As soon as possible
notify relevant stakeholders (Minister, Secretary, Media Team,
Ombudsman, other entities)

3. | Review applicant’s file Within 14 days

4. | Assess the applicant’s submissions in detail and draft Within 14 days
submissions to Finance (see RMG 401), seek any additional
information from Finance

5. | Provide finalised submissions, cleared by the relevant delegate, | Within 30 days
to:

(a) Finance via sfc@finance.gov.au; and

(b) applicant for procedural fairness. Give applicant 4 weeks
to provide further response to Finance.*

*Finance has prepared a sample cover letter to assist entities with
this step (available on Govdex or by contacting
sfc@finance.gov.au).

6. | Consider new information if applicant responds. If applicant Within 30 days
provides entity with new information, respond to Finance.

7. | Notify Finance via sfc@finance.gov.au if an extension is required | As soon as possible

8. | Upon receipt of Finance’s decision on the application: Within 30 days
(a) if approved, file and pay applicant or waive debt.
(b) if declined, file.

9. | Debrief and consider the effectiveness of legislation/policy Within 45 days

10. | Implement proactive changes to legislation/policy to prevent As required
similar applications arising in future (if necessary and appropriate)

lof1l



Released by the Department of Finance under the Freedom of Information Act 1982 FOI 22/119 - Document 15

<<salutation>> <<firstname>> <<lastname>>
<<title>>

<<organisation>>

<<address>>

<<SUBURB>> <<STATE>> <<postcode>>

Dear <<salutation>> <<lastname>>
REQUEST FOR AN ACT OF GRACE PAYMENT/WAIVER OF DEBT

I refer to your request for an act of grace/waiver of debt.

The Department of Finance (Finance) is responsible for considering requests for act of grace
payments/waiver of debt under the Public Governance, Performance and Accountability Act
2013 (PGPA Act). Finance has sought advice from <<insert agency>> in regards to your
application.

For your information, please find attached a copy of <<insert agency>> submission
provided to Finance.

Should you wish to comment on this submission, please provide your comments to Finance
at sfc@finance.gov.au on or before <<insert date (4 weeks from date of this letter)>>.

Alternatively, you may provide your response to:

Discretionary Payments Team
Risk & Claims Branch
Department of Finance
One Canberra Avenue
FORREST ACT 2603

Should you not provide any comments by this time, or seek an extension, your case will be
determined on the information already held by Finance.

Please note that <<insert agency>> submissions are based on the information available to us
and should not be considered as the final decision on your application. The Minister for
Finance, or an authorised delegate, will make a decision based on the information that
Finance holds, including this submission and any comments you provide.

Yours sincerely

<<Insert Relevant Details>>

<<lInsert Date>>

lofl
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Sensitive: Personal

Insert entity letterhead

Please note this requirement and then delete: For procedural fairness, entities are required to
provide a complete copy of their submission to the applicant at the same time as it is sent to Finance.
Entities should ask the applicant to respond within four weeks. Please advise applicants to contact
SFC@finance.gov.au, should they require an extension. Finance has prepared a sample cover letter to
assist entities with this process which is available by contacting sfc@finance.gov.au.

Reference: Insert file reference
Contact: Insert contact
e-mail: Insert email

Discretionary Payments Team
Risk & Claims Branch
Department of Finance

By email: sfc@finance.gov.au

REQUEST FOR INFORMATION — APPLICATION FOR
DISCRETIONARY FINANCIAL ASSISTANCE — INSERT NAME OF
APPLICANT

We refer to your email, dated insert date, in which you notified insert entity name, of an application
for discretionary financial assistance made by insert applicant name (the Applicant) under section 63
and/or 65 Public, Governance, Performance and Accountability Act 2013 (PGPA Act).

You have requested that we provide the Department of Finance (Finance) with further information
to assist with your determination of the application.

APPLICATION FOR DISCRETIONARY FINANCIAL ASSISTANCE
The application broadly relates to insert brief description of the application.

Our detailed comments in relation to the application are below.

Page1of4
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BACKGROUND

History of the matter

e Please insert relevant facts and background; including:
= Historical information relating to the applicant’s case.

= Details of the actions of the entity, if any, that directly contributed to the applicant’s
situation. [Please note: if you identify an error in the entity’s handling of the case,
you should contact SFC@finance.gov.au for advice on whether the case should be
considered under the CDDA scheme. The CDDA scheme can only be used in act of
grace claims — refer to Resource Management Guide 409 — Scheme for
Compensation for Detriment Caused by Defective Administration.]

= Any prior consideration of the case under the CDDA scheme.
= Any relevant decisions of tribunals or other review bodies.

= Any other claims or complaints from the applicant arising from the same or similar
circumstances.

= |f the application relates to waiver:

=  The amount owing to the Commonwealth, including why it was incurred,
how it is comprised and when it is due for payment.

= Any information held by the entity on the assets, income, future earning
capacity, other debts, health and family circumstances of the family unit or
household to which the debtor belongs.

=  Whether the entity has considered other debt management strategies.
[Please note: the entity must consider whether there are other debt
management options, which would allow the Commonwealth to maintain
the right to recover the debt at some later date and whether they are more
appropriate in the circumstances.]

Relevant legislation and policy

e Please provide the relevant sections of legislation and policy references and details of how
the applicant’s circumstances relate to that legislation/policy; including:

=  Whether the outcome in the applicant’s circumstances is “as intended” by the
legislation and/or policy, including with reference to supporting information.

= Whether any other entity may be able to provide additional relevant advice to
Finance on the policy or legislation related to the matter.

= |fthereis a perceived anomaly in the law or policy. If so, provide an estimate of the
likely number of people affected and the likely number of applications.

Page 2 of 4
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DISCUSSION

Act of grace considerations

Section 65 of the PGPA Act provides the Minister for Finance and his delegates with a discretion to
authorise, in writing, one or more payments to be made to a person if the Minister for Finance and
his delegates consider it appropriate to do so because of “special circumstances”.

Resource Management Guide 401 (RMG 401) provides guidance about various factors that officials
may consider when dealing with requests for discretionary financial assistance under the PGPA Act.

Please provide submissions/advice to Finance, having regard to paragraphs 7 — 24 of RMG 401,
including:

e Whether or not the entity supports the act of grace request and detailed reasons why.
[Please note: Finance may seek clarification from the entity as the policy owner, recognising
the entity’s expertise.]

e Provide any other information that may be relevant to assist the Finance Minister’s delegate
to determine whether “special circumstances” exist. [Please note: such circumstances are
not limited to those outlined in RMG 401 and that each case should be considered on its
individual merits.]

OR
Waiver of debt considerations

Section 63 of the PGPA Act provides the Minister for Finance and his delegates with a discretion to
waive an amount of debt owing to the Commonwealth.

Resource Management Guide 401 (RMG 401) provides guidance about various factors that officials
may consider when dealing with requests for discretionary financial assistance under the PGPA Act.

Please provide submissions/advice to Finance, having regard to paragraphs 32 — 45 of RMG 401,
including:

e Whether or not the entity supports the waiver of debt request and detailed reasons why.
[Please note: Finance may seek clarification from the entity as the policy owner, recognising
the entity’s expertise.]

e Whether the debts are unlikely to be waived, including because:
= Debts have been established by a judicial decision of the court.
=  Debts owed to the Commonwealth that will be paid by third parties.
= Debts that have arisen through deliberate fraudulent or other illegal actions.
= Requests submitted by companies on the grounds of financial hardship.
=  Where an amount owing to the Commonwealth is not certain or ascertainable.

e Whether other debt management options exist and whether they would be more
appropriate than a waiver of debt in the circumstances. [Please note: the entity must
consider whether there are other debt management options, which would allow the

Page 3 of 4
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Commonwealth to maintain the right to recover the debt at some later date and whether
they are more appropriate in the circumstances.]

WAY FORWARD

o Please provide a recommendation to Finance. If no recommendation is provided, Finance
will return the submission to the entity, requesting clarification of entity views.

e Inyour recommendation, indicate whether or not the entity supports the application,
including:

= Whether there is an alternative avenue of redress that could be pursued; and
whether that avenue is viable in the applicant’s circumstances (such as a statutory
review mechanism).

= Any other options, which may be appropriate in the circumstances (such as a
payment plan or write-off).

e If the entity supports payment of an amount, clearly state the total amount and any
breakdown [Please note: table format is preferred for complex breakdowns].

FURTHER ASSISTANCE
| trust that this information is of assistance.

Please let insert entity name, contact name and contact details know if you wish to discuss or if we
can assist further.

Kind regards
[Insert clearance officer’s signature block and date cleared]

ATTACHMENTS

e List any attachments to the submission or provide a schedule of documents. Finance has
prepared a schedule to assist entities, available on Govdex or by contacting
sfc@finance.gov.au.

e Remove this heading if there are no attachments.

Page 4 of 4
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SCHEDULE OF DOCUMENTS CONSIDERED FOR DISCRETIONARY FINANCIAL ASSISTANCE APPLICATION

[Insert name of applicant or file]

Documents
Considered

Date of
Document

No. of
Pages

Author

Addressee

Key Details

Pagelof1l
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Our ref: DPS or RMSxx/xxx

[Name]
[Address]
Via email: [Email Address]

Act of grace request — Decision regarding [Name]

On (date), [you/the (agency)] submitted an application to the Department of Finance, requesting an
act of grace payment in the amount of $(amount. The request relates to an act of grace payment for
XXXXX.

I am an authorised delegate for the purposes of section 65 of the Public Governance, Performance
and Accountability Act 2013 (PGPA Act). | have decided, under subsection 65(1) of the PGPA Act
to authorise an act of grace payment in this instance.

I have advised the (agency) of my decision and they will be in contact with you in regards to
payment.

Yours sincerely

Authorised Delegate

[Position]

[Position No.]

Discretionary Payments Section
Risk and Claims Branch
[Date2]

One Canberra Avenue, ForresilAOT 2603 « Telephone 1800 227 572
Internet www.finance.gov.au
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Reference: DPS or RMS[file]

(Name)
(Address)
Via email only: (email)

Dear (Name)
Application for an act of grace payment

I refer to your application for an act of grace payment/a waiver of debt, received by the
Department of Finance (Finance) on (date).

I note that this matter relates to the actions of the (state or territory eg ACT) Government.
The Commonwealth does not generally make act of grace payments in relation to actions
states or territories, particularly where there are review mechanisms or alternate remedies
available through the relevant jurisdiction.

I note that this matter is currently being considered by the (list any state or territory bodies
mentioned in the application).

I also note that the (state or territory) Government has its own act of grace mechanism that
would be open to you once the current reviews are finalised. Information about this process
can be found:
e ACT -onthe ACT Treasury’s website https://apps.treasury.act.gov.au/ or by
contacting the ACT Treasurer.
NSW — https://www.treasury.nsw.gov.au
SA-?
WA -?
NT -?
Victoria - ?
Tasmania - ?

If you would like to have your application for an act of grace payment considered by the
Commonwealth, you should make a request for consideration outlining why you consider
the Commonwealth should consider this matter despite the (state or territory) Government
having jurisdiction and outlining why consideration should occur before the reviews by the
(list any state or territory bodies mentioned in the application are completed.

If you wish to make submissions on those matters please send them by email to the
Discretionary Payments Section at sfc@finance.gov.au.

Discretionary Payments Section Emailj sfe@finance.gov.au Phone: 1800 227 572
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Yours sincerely

Assistant Director

Position number:
Discretionary Claims Section
Risk and Claims Branch
Date
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From: SFC
To: [Delegate's email address]
Subject: [SURNAME, First name] - Delegate's decision email

[Hi/Good morning/Good afternoon] [First name]

Please see [below a link to the G-Drive containing documentation/attached documentation] and a draft decision
letter in relation to the matter of [Salutation, First name, Surname].

[insert link to G-Drive if referred to above]
Recommendation
On the basis of the reasons provided below, | recommend that you authorise an act of grace payment, pursuant to

your delegation under subsection 65(1) of the Public Governance, Performance and Accountability Act 2013 (PGPA
Act), for [Salutation, Surname] of [S].

Key issues

Background

Reasons

There are no other apparent avenues of redress for [Salutation, Surname], and it appears [his/her] request for an act
of grace payment is a last resort in this instance.

[Signature block]

lof1l
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From: SFC
Subject: Emailing Agency advice to claimant

Dear [NAME],

The Department of Finance (Finance) Discretionary Payments Team has received advice from the [AGENCY] in
regards to your act of grace application. Please note that this is not the final decision.

If you wish to provide comment, please submit your response by [DATE].

Should you require more time to prepare your response please contact Finance on the details below and we will
endeavour to accommodate your request.

Kind regards

Discretionary Payments Section

Risk and Claims Branch

Department of Finance

T:1800 227 572 E: sfc@finance.gov.au

A: One Canberra Avenue, FORREST ACT 2603

lof1l
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Reference: DPS or RMS[file]

(Name)
(Address)
Via email only: (email)

Dear (Name)
Application for an act of grace payment/a waiver of debt owed to the Commonwealth

I refer to your application for an act of grace payment/a waiver of debt, received by the
Department of Finance (Finance) on (date).

The waiver of debt/act of grace payment mechanism is generally a remedy of last resort and
is not used when there is another viable remedy available to provide redress.

The (NCE) have advised your application may be able to be resolved outside of the waiver
of debt/act of grace mechanism by (provide details of alt remedy).

As the (NCE) will consider your claim through another viable remedy, | have closed your
application for a waiver of a debt/an act of grace payment.

If you do not consider this matter satisfactorily resolved and want to have your application
for a waiver of a debt/an act of grace payment considered, you should make a request for
consideration to the Discretionary Payments Section by email to sfc@finance.gov.au.

You should also provide details of any alternative remedies that you have pursued.

If you have any questions, please contact the Discretionary Payments Section.
Yours sincerely

Registry Team

Discretionary Claims Section

Risk and Claims Branch
(Date)

Discretionary Payments Section Emailj sfe@finance.gov.au Phone: 1800 227 572
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Reference: DPS or RMS[file]

(Name)
(Address)
Via email only: (email)

Dear (Name)

Application for an act of grace payment

I refer to your application for an act of grace payment, received by the Department of
Finance on (date).

The act of grace payment mechanism is generally a remedy of last resort and is not used
when there is another viable remedy available to provide redress.

I consider your application would more appropriately be addressed under the Compensation
for Detriment caused by Defective Administration (CDDA) scheme. Applications for
consideration under the CDDA scheme should be made directly to the (agency).

As there is still a viable alternative remedy available, I have closed your application for an
act of grace payment.

If you are not able to have this matter satisfactorily resolved through the CDDA scheme,
you may lodge a complaint with the Commonwealth Ombudsman.

Please refer to http://www.ombudsman.gov.au/ for assistance in lodging a complaint.

(If making claims beyond CDDA) The remaining matters that do not relate to the claimed
defective administration, can be considered by Finance under the act of grace mechanism,
following the finalisation of your CDDA consideration.

If you want to have additional matters considered under the act of grace mechanism, once
your CDDA consideration is finalised, you should make a request for consideration to the
Discretionary Payments Section by email to sfc@finance.gov.au.

You should also provide details of the outcome of the CDDA consideration.
If you have any questions, please contact the Discretionary Payments Section.

Yours sincerely

Discretionary Payments Section Emailj sfe@finance.gov.au Phone: 1800 227 572
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Registry Team

Discretionary Payments Section
Risk and Claims Branch

(Date)
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Our Ref: DPS##/###
Your Ref: [Delete if not relevant]

[Title] [first name] [last name]
[Postal Address]
[SUBURB] [STATE] [Postcode]

By email only: [example@example.com.au]

Dear [Title] [Last Name]
Act of Grace Request — Decision

Thank you for your request/the request submitted on behalf of [Title] [First Name]
[Family Name] for an act of grace payment of $[amount], received by the Department of
Finance (Finance) on [date]. The request relates to [background].

Decision

I have decided, under section 65(1) of the Public Governance, Performance and
Accountability Act 2013 (PGPA Act), not to authorise an act of grace payment in this
instance.

My statement of reasons for this decision is set out below.
Relevant Legislation and Authority

Section 65(1) of the PGPA Act provides that the Finance Minister may, on behalf of the
Commonwealth, authorise one or more payments to be made to a person if the Finance
Minister considers it appropriate to do so because of special circumstances. | am a
delegate for the purposes of section 65(1) of the PGPA Act and have considered your
request.

Relevant Information Considered

I have had regard to the full contents of the Finance file that relates to your request (our
reference: DPSxx/xxxx), including the following documents, when making my decision:
e Your request, dated [date], together with the attached supporting materials.
e A statement from the [NCE], dated [date].
e Your further response, dated [date].

One Canberra Avenue, Forrest ACT 2603 e Telephone 1800 227 572
Email sfc@finance.gov.qu 3 Ifernet www.finance.gov.au
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In making my decision, | also had regard to the guidance provided in Resource
Management Guide No. 401, Requests for discretionary financial assistance under the
Public Governance, Performance and Accountability Act 2013 (RMG 401).

Paragraphs 9 — 14 of RMG 401 provide guidance on the act of grace mechanism and state
the following:

9. “Special circumstances’ and ‘appropriate’ are not defined in the PGPA Act and
are for the decision-maker to assess.

10. Examples of special circumstances that may make it appropriate to approve an
act of grace payment include instances when:

¢ An act of a non-corporate Commonwealth entity (NCE) has caused an
unintended and inequitable result to a person seeking a payment.

o Commonwealth legislation or policy has had an unintended, anomalous,
inequitable or otherwise unacceptable impact on the applicant’s
circumstances, and those circumstances were:

— Specific to the applicant.

— OQutside the parameters of events for which the applicant was
responsible or had the capacity to adequately control.

— Consistent with what could be considered to be the broad intention of
the relevant legislation.

e The matter is not covered by legislation or specific policy, but the
Commonwealth intends to introduce such legislation or policy, and it is
considered desirable in a particular case to apply the benefits of the
relevant policy prospectively.

11. The Commonwealth uses contracted providers for some services. The actions of
contracted provided are not within the scope of the CDDA Scheme. Where a
person alleges that the actions of a contracted provider may have caused
financial detriment to them, the matter may be considered under the act of grace
mechanism.

12. Act of grace payments may not be approved, for example, when:

a. The proposed payments would have the effect of supplementing capped
payments set by other specific legislation, in circumstances where that
legislation expresses the clear intention that particular payment levels
cannot be exceeded in any circumstances.

b. The proposed payments would have the effect of establishing a payment
scheme to apply to a group of individuals, without considering the merits
of their requests on an individual basis.

13. Payments under the act of grace mechanism must be made from money
appropriated by the Parliament. Therefore, as a matter of practice, the act of
grace mechanism is generally not available:

e When a request has arisen from private circumstances outside the sphere
of Commonwealth administration, there has been no involvement of an

20f5
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agent or NCE of the Commonwealth and the matter is not related to the
impact of any Commonwealth legislation.

e In respect of a matter that relates solely to the involvement of corporate
Commonwealth entities which have a separate legal identity to the
Commonwealth.

e To compensate a person or body for a debt owed to the Commonwealth.

e To compensate a person for a loss arising from a judicial decision not
involving the executive arm of the Government.

14. Act of grace requests are generally not approved in cases where an applicant’s
sole assertion is that it is unfair that they have been historically ineligible to
receive a benefit for which a person in similar contemporary situation would
now be eligible. They are also generally not approved in cases where a person
was historically eligible for a payment but is now ineligible due to a change in
criteria. In many of these cases, the legislative changes simply reflect the
evolving nature of the Australian Government policy interpretation and analysis,
including incremental legislative amendment.

Claims

As set out in your submissions, | consider your claims can be summarised as follows:

In its submission, NCE states the following:

e It supports/does not support your request for an act of grace payment.

Findings on Material Questions of Fact

The material facts are as follows:

°
Reasons

In considering your request it is necessary for me to examine any special circumstances
that may make it appropriate to approve an act of grace payment including (but not
limited to):

e Whether an act of an NCE has caused an unintended and inequitable result in
your circumstances.

e Whether Commonwealth legislation or policy has had an unintended, anomalous,
inequitable or otherwise unacceptable impact on your circumstances which were:

— Specific to you.

— Outside the parameters of events for which you were responsible or had
the capacity to adequately control.

— Consistent with the broad intention of the relevant legislation.
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Conclusion

Further Information

The attached document outlines your options in relation to this decision.

Yours sincerely

[Delegate Name or Position Number]

[Delegate Title]

Discretionary Payments Section

Procurement and Discretionary Payments Branch
Department of Finance

[Date]
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IF YOU DISAGREE WITH THIS DECISION

A decision has been made to refuse your request for an act of grace payment or waiver of debt
pursuant to the Public Governance, Performance and Accountability Act 2013. These are
discretionary mechanisms exercisable by the Finance Minister or a delegated officer (the decision
maker). The decision maker considers that your request has now been finalised and that no further
consideration of your request is required.

Seeking reconsideration - Internal Review

You may request a reconsideration of your decision. Reconsiderations generally only occur where
a serious factual error has been made or where relevant and significant new information is
submitted. If you wish to seek a reconsideration by a new decision maker, please contact Finance
in writing at sfc@finance.gov.au.

You should clearly identify the aspects of the decision that you disagree with, any mistakes that
you consider have been made, any relevant and important new information you have not
previously submitted and explain how the new information affects the decision that has been
made. It is not necessary to set out facts, claims and evidence previously provided.

Please also contact Finance, preferably via email to sfc@finance.gov.au, if you wish to make any
complaints about its administration of your matter.

External Review

You may have the decision reviewed by the Commonwealth Ombudsman; and/or The Federal
Circuit Court and the Federal Court.

The Commonwealth Ombudsman

If the decision was made by a delegate, you may make a complaint to the Commonwealth
Ombudsman regarding the actions of Finance in deciding your request. The Ombudsman cannot
investigate decisions made by the Minister personally.

Information about the processes of the Ombudsman can be found at www.ombudsman.gov.au, by
phone 1300 362 072 or mail GPO Box 442, Canberra, ACT, 2601.

The Ombudsman can investigate the actions of non-ministerial decision makers and Finance in
administering and deciding your matter and can make recommendations to the decision maker
and Finance regarding their actions, including that the matter be reconsidered, but cannot direct
the outcome of any reconsideration.

The Federal Circuit Court and the Federal Court

An application for review of the decision may also be made to the Federal Circuit Court or the
Federal Court under the Administrative Decisions Judicial Review Act 1977. Any such application
must be made within 28 days of receiving this decision and statement of reasons. An extension of
time may be granted upon application to the Court. The Court can only decide if the decision-
maker applied the law correctly and adopted a fair process generally. It is recommended that you
seek legal advice if considering judicial review. The Court may order you to pay the decision
makers costs.

This letter constitutes a statement of reasons in accordance with the Administrative Decisions
Judicial Review Act 1977 and meets the requirements for an originating application for judicial
review in the Federal Court. If you disagree with the reasons provided, Finance may reconsider
your request (above) without the need to refer the matter to the Federal Court.

Information about how to apply for judicial review can be found at www.fedcourt.gov.au
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