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Dear Mr Black, 
 
Statutory Review of the Data Availability and Transparency Act 2022 (Cth) 
 
Thank you for the opportunity to engage with the Statutory Review of the Data Availability and 
Transparency Act 2022 (Cth) (DAT Act) and for granting a short extension for this submission.  
 
As an institution committed to the ethical and effective use of data for public benefit, the University 
of Sydney support the objectives of the DAT Act and the Office of the National Data 
Commissioner’s broader DATA Scheme.  
 
This is why we invested considerable time and resources to the policy review and development 
processes that led to Parliament passing this legislation in 2022, as detailed in our attached 
September 2022 submission on the then draft Data Availability and Transparency Code 2022. 
 
Our feedback below is intended to complement the submission made by Universities Australia on 
behalf its 39 member institutions, reinforcing the shared concerns and perspectives of Australian 
universities. 
 
General observations 
 
The current framework presents several challenges for users, particularly in the research and 
higher education sectors. These challenges include interpretive complexity, administrative 
burden, and insufficient recognition of existing institutional governance frameworks. 
 
Many of the issues raised in this submission and Universities Australia’s were foreshadowed in 
our attached submission of 2022. The complexity of the legislative framework, the need for clearer 
categories of data, and the recognition of existing university institutional governance and 
regulatory compliance were all mentioned as areas requiring attention.  
 
Unfortunately, many of these concerns are present in the current framework. This is highlighted 
in the Universities Australia submission that captures the experiences of multiple universities, 
including the University of Sydney, during the accreditation process and subsequent access 
requests.  
 
Key Issues and recommendations 
 
Clarity and accessibility of the legislative framework 
The Act and associated guidance materials would benefit from simplification and restructuring. 
The current format is difficult to navigate, particularly for those seeking to determine eligibility and 
compliance obligations. We recommend: 

• Redrafting key sections in plain English. 
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• Providing tailored guidance for different user categories, including universities. 
 

Recognition of institutional governance 
As detailed in our 2022 submission, universities registered to operate and receive research 
funding from Australian government agencies operate under robust ethical, legal, and data 
governance frameworks. The DAT Act or Scheme should explicitly recognise these frameworks 
to reduce duplication and streamline accreditation processes. 
 
Accreditation and data access processes 
The current accreditation process is resource-intensive and not proportionate to the risk profile of 
many research projects. Utilisation of the DAT Scheme by our researchers has been low. To date, 
we have received notifications about only two applications lodged by our researchers through the 
ONDC’s Dataplace portal. If this low take-up is replicated nationally, the DAT Scheme’s cost per 
application will be high. We recommend that the review: 

• Request data from the ONDC on the number of applications received through the 
Dataplace Portal, the average processing times and success rates. 

• Seek to understand the reasons for the low utilisation of the DATA Scheme, if the data 
confirm that uptake has been low.  
 

Ongoing consultation and collaboration with Australian universities 
The National Data Advisory Council comprises eminent professionals with extensive relevant 
skills and experiences. However, it currently does not appear to include any members who are 
responsible for administering and promoting the DATA Scheme within accredited data users and 
accredited data service providers. We stress again the importance of the ONDC consulting and 
collaborating on an ongoing basis with staff in universities responsible for compliance with the 
DAT Act, if maximising utilisation of the Scheme by Australian university researchers is an 
objective of the Scheme. This could be achieved by the ONDC engaging informally with the 
sector’s growing DATA Scheme community of practice accessed through Universities Australia.  
 
Sunsetting provisions 
We support the continuation of the DAT Act, subject to the implementation of the above reforms. 
The Act has the potential to deliver significant public value, but only if it is accessible and efficient. 
 
Conclusion 
We commend the Department of Finance and the Office of the National Data Commissioner for 
their leadership in advancing data sharing in Australia.  We look forward to ongoing engagement 
and collaboration to ensure the DAT Act remains fit-for-purpose and meets its objectives to 
support innovation and facilitate critical research for public benefit. 
 
Yours sincerely, 

Professor Julie Cairney 
Interim Deputy Vice-Chancellor (Research) 
The University of Sydney 
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Dear Ms Milnes, 

 

Data Availability and Transparency Code 2022 Exposure Draft Consultations 

 

Thank you for the opportunity to provide feedback on the exposure draft of the Data Availability and 
Transparency Code (‘draft Code’) released by the Office of the National Data Commissioner (ONDC) 
for consultation in August 2022. 

 

Since the Productivity Commission’s 2016-2017 inquiry into data availability and use, the University of 
Sydney has contributed extensively to the consultations that have informed the establishment of the 
ONDC in 2018 and the passage of the Data Availability and Transparency Bill in March 2022. This 
engagement included making considered submissions at each stage of the policy and legislative 
process (see July 2016, June 2017, Aug. 2018, Oct. 2019, Nov. 2020, March 2021), participating in 
numerous ONDC roundtables and giving evidence in support of the enabling Bills before the related 

Senate Committee inquiry in April 2021. 
 

We are currently finalising our application for institutional accreditation under the DATA Scheme and 
have been promoting the new framework to our research community and beyond. Our responses to 
the ONDC’s 22 consultation questions are attached, which we preface with the following high-level 
points summarising our key concerns. 

 

Summary of feedback 
 

• We are very concerned that the Code, as currently drafted, is unlikely to serve the legislation's 
key objective, which is to establish a framework that substantially improves the sharing of data 
held by Commonwealth agencies in the public interest, including for research and 

development purposes. The draft code is extremely complex, not written in plain English and 
does not successfully isolate the categories of data and use of data from each other to enable 
data custodians to quickly identify the relevant parts of the Code that apply to the data 
requested and the approved use. Custodians across Commonwealth agencies, especially 
those unfamiliar with data requests from university researchers, will likely seek arbitrary 
information from applicants that is not commensurate with the risks. 

• We recommend that the ONDC consider other legislative code models, such as Safe Work 
Australia’s suite of model codes of practice, which are written in plain English with clear 
headings and subheadings. Using these as examples, the ONDC’s codes of practice could be 
drafted for each of the categories of data and for each of the three categories of use permitted 
by the Act, explaining how the Five Safes Principles should be considered and applied by data 

custodians and users in each case. 

• Both the draft Code and the ONDC’s treatment of Australian universities for the purposes of 
accreditation under the Scheme, fail to recognise that all universities and their personnel 
(including their employed and affiliated researchers, higher degree by research students and 
professional staff) have specific expertise and training in the management and use of data 
(including highly sensitive data where relevant). 

• The draft Code and the Accredited User application requirements appear to have been 
developed with little regard given to the extensive existing legislative and quality assurance 

Research Portfolio 
Level 4 

Michael Spence Building (F23) 
The University of  Sydney 
NSW 2006 Australia 

T  

E  

sydney.edu.au 

 

ABN 15 211 513 464 
CRICOS 00026A 



 
 
 

requirements that must be met by all Australian universities registered with the Tertiary 

Education Standards and Quality Agency (TEQSA) and eligible for funding from the Australian 
Research Council (ARC) and the National Health and Medical Research Counci l (NHMRC). 

This framework includes Commonwealth, State and Territory laws, codes and guidelines 
covering: research governance and management; human and animal research ethics; privacy; 
cybersecurity (including research data security); national security and foreign interference 
(including autonomous sanctions, defence trade controls and various Commonwealth 
transparency laws, guidelines and security vetting); critical infrastructure and many others.  

• Many requests to access data are from Commonwealth government funded research projects 

(e.g. ARC, NHMRC). They have been rigorously evaluated by expert panels, with the public 
and national interests of the research proposals assessed through the peer review process 
and ultimately Ministerial approval requirements in accordance with both the ARC and 
NHMRC Acts. Applying further public interest tests for research projects supported by 

Commonwealth funding councils and other agencies will serve only to embed unnecessary 
duplication and delays. 

• The ‘public interest’ of a given research project may not be evident to a data custodian 
researcher at the point when data is requested, because the essence of research involves the 
creation of new knowledge. The research findings from a project could underpin future public 
interest research, even if the project may not be of direct public interest in its own right. There 

are many examples of how previous research findings have been used in subsequent projects 
to great effect and public benefit in ways not conceived by the original investigators.  

As a result of these and other issues, we are concerned that researchers employed by or affiliated with 

the University of Sydney and other Australian universities are likely to be dissuaded from making 
applications under this optional new Scheme. If levels of interest in utilising the Scheme are low from 
Australian university researchers, this will make it difficult for the Commonwealth and universities to 
justify investing staff time and other resources to support the Scheme’s operation.  

 

We have stressed throughout the development of the DATA Scheme, the importance of the ONDC 
consulting meaningfully with universities to maximise the prospects of the new framework operating 
efficiently and cost-effectively, and to help optimise utilisation of the Scheme by Australian university 
researchers. The ONDC’s National Data Advisory Council currently includes academic 
researchers but has no representatives of universities as administering institutions. We view 

this as a significant shortcoming and recommend that the ONDC liaise with the sector via 
Universities Australia to identify a suitably qualified and experienced university research 
administrator to be appointed to the NDAC under Section 62 of the Act as a matter of urgency. 

 
Notwithstanding the numerous concerns we have with the draft Code and the approach the ONDC has 
taken to accrediting Australian universities, we remain committed to working with the Commission to 

ensure the Scheme’s effective design, implementation and ongoing operation. We welcome the ONDC’s 
recent contact about the Scheme’s rollout and are very keen to accept your offer to meet soon to discuss 
these and other issues relevant to the Scheme’s design and early implementation. To organise this, 
please liaise with our nominated ONDC contact officer, , Manager, Research 
Data Governance (Research Integrity and Ethics, Research Portfolio), 

 in the first instance. 
 

Yours sincerely, 

 

(signature removed) 

 

Professor Emma Johnston 

Deputy Vice-Chancellor (Research) 

 
 

Appendix The University of Sydney submission in response to the Office of the National 
Data Commissioner’s Data Availability and Transparency Code 2022 
Consultation Paper, September 2022 






























