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CONTRACT TERMS

Definitions to be inserted in the Contract

Agreed Valuer means a valuer described in clause 8.
Dealing or Deal means the Sale, transfer, leasing, mortgaging or charging or other disposition of the Purchaser's legal or equitable interest in the Property, or part thereof.

[Insert for SA] Encumbrance means the encumbrance in the form annexed to this Contract.

Minister means the Commonwealth Minster for Finance and Administration from time to time. 

Permitted Use means [insert detail]
[Delete for SA]Restrictive Covenant means the restrictive covenant in the form annexed to this Contract. 
Rezoning means a change to the lawful use of the Property as permitted by town planning laws in the State or Territory in which the Property is situated.
Sale or Sell or Sold means the sale or transfer of the Purchaser's legal and equitable interest in the Property, or part thereof.

1 Acknowledgments

The Purchaser acknowledges that the Property has been sold by the Vendor:

1.1 under the Vendor's [priority sale / concessional sale] program with the understanding that the Property will be used by the Purchaser under the current zoning and for the Permitted Use; and

1.2 at a price that is not necessarily reflective of the price that would be obtained under an open market sale.

2 Duration of obligations

2.1 The obligations and restrictions in clauses 3 to 7 (inclusive) have effect until the earlier of:

2.1.1 the date the Minister releases those obligations and restrictions by instrument in writing; and

2.1.2 the expiry (if ever) of the applicable period set out in clause 2.2.

2.2 For the purpose of clause 2.1.2 the applicable period is:

2.2.1 from the date of the completion of this Contract until the date that is 12 months after the date of completion; 

2.2.2 from the date of the completion of this Contract until the date that is 2 years after the date of completion; 

2.2.3 from the date of the completion of this Contract until the date that is 5 years after the date of completion;

2.2.4 from the date of the completion of this Contract until the date that is 10 years after the date of completion;

2.2.5 from the date of the completion of this Contract until the date that is 80 years after the date of completion;

2.2.6 perpetuity.

2.3 If a court determines that a specified duration of restriction under clauses 2.1 and 2.2 in respect of any of clauses 3 to 7 is unlawful the next lawful shorter specified duration will apply to the applicable clause.

2.4 Any rights that have accrued under clauses 3 to 7 (inclusive) continue to have effect despite the expiry of any applicable period set out in clause 2.2.
3 Minister's consent

3.1 The Purchaser may not effect a Sale of the Property (or any part of it) without obtaining the prior written consent of the Minister.

3.2 The Purchaser may not effect a Dealing other than a Sale of the Property (or any part of it) without obtaining the prior written consent of the Minister.

3.3 The Purchaser may not Rezone the Property (or any part of it) or use it for any purpose other than the Permitted Use, or allow those things to occur, without obtaining the prior written consent of the Minister.

3.4 The Minister's consent does not release the obligations under clauses 4, 5, 6, 7, 8 or 9. 
3.5 The Purchaser acknowledges and agrees:

3.5.1 that the Vendor may (at its discretion and if permissible and supportable under legislation) lodge a caveat against the title of the Property after completion of the Contract in relation to its interest under this clause 3; and 
3.5.2 upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

3.6 This clause 3 does not merge on completion.

4 Property Sale payment

4.1 This clause 4 applies if an application of the formula in clause 4.2 gives an amount greater than zero. 

4.2 The Purchaser must, on or before settlement or completion of a Sale of the Property (or any part of it), pay to the Vendor an amount calculated in accordance with the formula in clause 4.3.
4.3 The amount payable under clause 4.2 is: 
AP = NSP-[P x (1 + SCPI – CCPI ) + DC]

                                      CCPI

Where: 

'AP' is the Amount Payable by the Purchaser to the Vendor.

'NSP' is the nett sale price of the part of the Property Sold excluding GST, plus reasonable agents and legal costs.

'P' is the price paid by the Purchaser to the Vendor under this Contract, or where part only of the Property is sold, the proportion of the price paid by the Purchaser to the Vendor under this Contract that equates to the proportion of the area of the Property that is Sold that bears to the total area of the Property.

'DC' is the development costs, if any, attributable to the part of the Property Sold paid by the Purchaser (receipts for which must be capable of being produced to the Vendor) which are of a capital nature, including acquisition costs (but excluding the price paid by the Purchaser under this Contract), and legal fees and stamp duty.  It is agreed that Development Costs do not include:

(a) statutory and other outgoings with respect to the Property:

(b) maintenance costs;

(c) costs recoverable under an insurance policy that would have been maintained by a reasonable and prudent property owner (even if such an insurance policy was not in place);

(d) costs relating to fixtures and fittings replaced as a result of damage or wear and tear; 

(e) costs that were treated as a Development Cost in respect of a previous payment made under clause 4.2; and

(f) costs of items excluded from the Contract for the sale of the Property (e.g. if the Purchaser installed a new fixture on the Property but that fixture is excluded from the contract of sale for the Property).

'SCPI' is the Consumer Price Index (All Groups- All Cities) as at the settlement of the sale by the Purchaser.

'CCPI' is the Consumer Price Index (All Groups- All Cities) as at the formation of this Contract.

4.4 On the Sale of the whole of the Property the amount paid under clause 5.2 may be treated as Development Costs.  On the sale of part of the Property, a reasonable amount attributable to the Sold Property that was paid under clause 5.2 may be treated as Development Costs.  If the parties are unable to agree on the amount attributable to the Sold Property, it will (after notice by either party to the other) be determined by an Agreed Valuer, who will be appointed in accordance with clause 8.
4.5 The Purchaser acknowledges and agrees that:

4.5.1 the Vendor may (at its discretion and if permissible and supportable under legislation) lodge a caveat against the title of the Property after completion of the Contract in relation to its interest under this clause 4; and
4.5.2 upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

4.6 This clause 4 does not merge on completion.

5 Rezoning, change in use and other Dealing payment

5.1 This clause 5 applies if an application of the formula in clause 5.2 gives an amount greater than zero. 

5.2 If the Property (or any part of it) is:
5.2.1 Rezoned or is permitted to be used other than for the Permitted Use; or
5.2.2 subject to a Dealing other than Sale,
the Purchaser must pay to the Vendor the amount calculated in accordance with the formula in clause 5.3.

5.3 The amount payable under clause 5.2 is: 
AP = Valuation-[P x (1 + SCPI – CCPI ) + DC]

                                             CCPI

Where: 

'AP' is the Amount Payable by the Purchaser to the Vendor.

'Valuation' is the value of the Property determined under clause 5.6.2.

'P' is the price paid by the Purchaser to the Vendor under this Contract.

'DC' is any payment made previously under clause 5.2 and the reasonable and verifiable costs and expenses incurred by the Purchaser in improving the Property and making the application for Rezoning (other than any costs and expenses allowed for in relation to a previous payment under clause 5.2).  It is agreed that DC does not include statutory and other outgoings with respect to the Property.
'SCPI' is the Consumer Price Index (All Groups- All Cities) as at the settlement of the sale by the Purchaser.

'CCPI' is the Consumer Price Index (All Groups- All Cities) as at the formation of this Contract.

5.4 The payment under clause 5.2 is payable within 14 days of demand by the Vendor.

5.5 The Purchaser must notify the Vendor in writing:

5.5.1 within 3 Business Days if it lodges an application for Rezoning or the Property (or any part of it) is used other than for the Permitted Use; and

5.5.2 within 3 Business Days of any event described in clause 5.2 occurring.

5.6 The Purchaser must:

5.6.1 notify the Vendor of its proposed Agreed Valuer within 3 Business Days of any event described in clause 5.2 occurring; 
5.6.2 request the Agreed Valuer (agreed by the parties or appointed under clause 8) to determine the open market value of the whole Property within 20 Business Days after the date of its appointment on the following basis:

(a) taking into account values as at the date of the Agreed Valuer's appointment of any comparable land;

(b) assuming that the use of the Property is its highest and best use in accordance with the Rezoning; 

(c) assuming that the Property is not contaminated or polluted;

(d) assuming the Dealing has not occurred;

(e) making the assessment on a GST-exclusive basis; and

(f) taking into account any other criteria that may, in the opinion of the Agreed Valuer, be relevant to the determination of the open market value (except for the criteria that are not consistent with the other criteria listed in this clause 5.6.2);

5.6.3 provide the Vendor with a copy of the instructions that the Purchaser has provided to the Agreed Valuer within 3 Business Days of providing those instructions to the Agreed Valuer; and

5.6.4 ensure that a copy that valuation is provided to the Vendor within 3 Business Days of receipt from the Agreed Valuer.

5.7 The Vendor and Purchaser agree that the valuation of the Agreed Valuer shall be final and binding on the parties (except for manifest error).

5.8 The criteria in clause 5.6.2 are in random order and no significance or priority is to be attached to that order.

5.9 The Purchaser acknowledges and agrees that:

5.9.1 the Vendor may (at its discretion and if permissible and supportable under legislation) lodge a caveat against the title of the Property after completion of the Contract in relation to its interest under this clause 5; and
5.9.2 upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

5.10 The Agreed Valuer's costs will be borne by the Purchaser.

5.11 This clause 5 does not merge on completion.

6 Covenant on Sale of Property

6.1 If the Purchaser or it successors in title Sells the Property (or any part of it) the Purchaser must first obtain from its or their purchaser, transferee or disponee (as the case may be) a covenant in favour of the Vendor from the purchaser, transferee or disponee that it will observe, perform and fulfil the obligations of the Purchaser under clauses 3, 4, 5, 6, 8 and 9 in respect of the Sold Property.

6.2 Despite any covenant entered into as described in clause 6.1 the Purchaser is not released from its obligation to pay money to the Vendor in accordance with clauses  4 or 5.  The Purchaser will be released from its payment obligations when and to the extent an amount is paid by a successor in title of the Purchaser in respect of the equivalent obligation.
6.3 The Purchaser acknowledges and agrees that:

6.3.1 the Vendor may (at its discretion and if permissible and supportable under legislation) lodge a caveat against the title of the Property after completion of the Contract in relation to its interest under this clause 6; and
6.3.2 upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

6.4 The covenant under clause 6.1 must be entered into before any settlement of the Sale.

6.5 This clause 6 does not merge on completion.

7 Restrictive Covenant ['Encumbrance' for SA] 
7.1 The Purchaser must execute the Restrictive Covenant ['Encumbrance' for SA]:

7.1.1 in the terms and (if any) form annexed or in such form as the Vendor may require; and
7.1.2 in accordance with s120 of the Lands Acquisition Act 1989 (Cth).

7.2 In acknowledgement that [restrictive covenants are not registrable against titles under Queensland legislation][restrictive covenants ['encumbrances' for SA] are not registrable unless they create an interest in land] [select as appropriate] but that section 120 of the Lands Acquisition Act 1989 (Cth) entitles the Minister to impose the Restrictive Covenant:

7.2.1 the Purchaser must apply for registration of the Restrictive Covenant ['Encumbrance' for SA] at the [NSW - Department of Lands] [Vic and SA - Land Titles Office] [WA - Department of Land Information] [NT - Registrar-General] [Tas - Recorder of Titles] [ACT - Registrar-General's Office] [Qld - Department of Natural Resources and Mines] within 3 Business Days of completion of the Contract; and
7.2.2 the Purchaser must endeavour to have the Restrictive Covenant ['Encumbrance' for SA] registered as soon as possible.

7.3 Following completion of the Contract the Vendor will:

7.3.1 use its reasonable endeavours to assist the Purchaser to answer any requisition in connection with registration of the Restrictive Covenant ['Encumbrance' for SA] raised by the [NSW - Department of Lands] [Vic - Land Titles Office] [SA - Registrar General] [WA - Department of Land Information] [NT - Registrar-General] [Tas - Recorder of Titles] [ACT - Registrar-General's Office] [Qld - Department of Natural Resources and Mines] to enable registration of the Restrictive Covenant ['Encumbrance' for SA]; and

7.3.2 arrange for the certificate of title for any land benefited as identified in the Restrictive Covenant['Encumbrance' for SA] to be produced to the [NSW - Department of Lands] [Vic - Land Titles Office] [SA - Registrar General] [WA - Department of Land Information] [NT- Land Titles Office] [Tas - Recorder of Titles] [ACT - Registrar-General's Office] [Qld - Department of Natural Resources and Mines] immediately following completion to enable registration of the Restrictive Covenant ['Encumbrance' for SA]. 

7.4 The Purchaser acknowledges and agrees that:

7.4.1 the Vendor may (at its discretion and if permissible and supportable under legislation) lodge a caveat against the title of the Property after the completion of the Contract in relation to the Restrictive Covenant ['Encumbrance' for SA]; and
7.4.2 upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

7.5 The Purchaser cannot raise any objection or requisition, rescind or terminate this Contract or delay completion in relation to any matters arising out of this clause 7.

7.6 Until the Restrictive Covenant ['Encumbrance' for SA] is registered or if the Restrictive Covenant ['Encumbrance' for SA] cannot be registered for whatever reason the Purchaser must comply with this clause 7.

7.7 This clause 7 does not merge on completion. 

8 Agreed Valuer
8.1 The Agreed Valuer shall be a valuer identified in accordance with this clause 8.

8.2 After notice is given under clause 4.4 or 5.6.1 the Vendor and the Purchaser will endeavour to agree on the Agreed Valuer.
8.3 If the Vendor and the Purchaser fail to agree on the Agreed Valuer within 14 days of notice being given under clause 4.4 or 5.6.1 (as applicable), the Agreed Valuer will be the person who is appointed by the President of relevant division of the Australian Property Institute located in the State or Territory where the Property is situated, or his or her nominee upon the application of either party.
9 Interest on late payments

9.1 If payment of an amount due under clauses 4 or 5 is made late, interest shall be payable on the daily amount outstanding by the Purchaser to the Vendor at 3% above the Australian Tax Office sourced General Interest Charge rate current at the due date for payment, compounding monthly.

10 Grant of Charge

10.1 The Purchaser charges the Property in favour of the [Minister/Commonwealth] to secure the performance by the Purchaser of the Purchaser’s obligations in this Contract.

10.2 If requested by the Vendor the Purchaser will execute such further instrument as the Vendor requires to give proper effect to this charge.

10.3 The Purchaser acknowledges and agrees that:

10.3.1 the Vendor may lodge a caveat against the title of the Property after completion of the Contract in relation to its interest under this clause 10; and
10.3.2 upon request from the Vendor, to provide a further executed consent to the registration of the caveat in the form required by the Vendor.

ANNEXURE – RESTRICTIVE COVENANT [Delete for SA and replace with form of 'Encumbrance']
11 The Owner of the [Lot Burdened] must not, or permit or suffer any of the following without the prior consent of the Minister:

11.1 change or make an application to change the zoning of the [Lot Burdened] from its current zoning of [insert detail]; or

11.2 use the [Lot Burdened] other than for [permitted use]; or

12 The terms of this Instrument can only be released varied or modified by the Minister.

13 The covenant in clause 1 benefits each and every part of [insert detail of any retained/neighbouring land belonging to the Cth - otherwise delete and replace with 'This covenant is entered into under section 120 of the Lands Acquisition Act 1989 (Cth)']
· Definitions

3.1
In this document the following definitions apply

[Lot Burdened] means each and every part of Lot [             ] DP [                           ]
Minister means the Commonwealth Minster for Finance and Administration from time to time. 

Owner of the [Lot Burdened] means the registered proprietor from time to time of the lot burdened (including those claiming under or through the registered proprietor).
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